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ADVEKTISEMEHT. 



The text of the following Book op Judges has been 
ScriTCc! from Lord Campbell's liwes of the Chief Justices, 
and lAves of the Chancellors, with only a few verbal 
alterations for the sake of conQCCtion, some transposi- 
tions, the omission of some details of leas interest to 
the American reader, and the insertion of a few para- 
graphs, enclosed in brackets, thus [ ]. 

Moat biographers have been arrant flatterers. Lord 
Campbell is a distinguished member of that modern 
sciiool, which holds that history is of no dignity nor 
use, except so far as it is true ; and that the truth is to 
bo told at all hazards and without reserve. Hith- 
erto social and political position, obtained no matter 
by what means, has in general secured not only pres- 
ent but future reputation. It can hardly fail to be a 
serious check upon those who struggle for distinction 
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to understand, that, however they may cheat or dazzle 
theii' coo temporaries, they must expect to encounter 
from posterity a Khadamantine judgment. 

The object of the present work, prepared as it is in 
the interest of , justice and freedom, and designed to 
hold tip a mirror to magistrates now sitting on the 
American bench, in which "to show virtue her own 
feature, scorn her own image, and the very life and 
body of the time his form and preesure," will, I hope, 
induce Lord Campbell to pardon the liberty I hare 
ventured to take with his writings, 

E. H. 

Boston, Nmember 20, 1S55. 
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I N T E D TJ C T 1 H . 



Htjmk observes, in his History of England, that " among a 
people who lived in so simple a manner as the Anglo-Saxons^ 
the judicial power is always of greater importanco than the 
legislative." The same comparison will hold good even ia 
communities far more advanced in civilization than the Anglo- 
Saxons. It has indeed heen well said that the great end of 
the complicated machinery of the existing British govern- 
ment is to get twelve mea into a jury box. It might even be 
laid down as a general principle that the freedom or servitude 
of a people will mainly depend upon the sort of administra- 
tion of justice which they have — especially of criminal 
justice. 

The whole course of British history will serve to justify 
this observation, since it has not been so much by the aid of 
mercenary soldiers, as by the assistajice of lawyers and judges, 
that tyranny has sought to introduce itself into that country. 
It is in the history of the English eom-ta, still more than in 
the history of the English Parliament, tliat we are to trace 
the ori^u and growtli of those popular rights and of that 
idea of public liberty, propagated from England to America, 
I?) 
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and upon wludi on An lo S.m r tin iice ibtitiiionq niP 
mainly founled 

The ongiQ of Bntish libeity by an ancient, conitint and 
aftectionite tradition h'^s uniformly been traced bick to the 
times of the Anglo Sixon^ It wat. htwever by judicial, 
fw more than by legislative institutions that among those 
progenitors of oura piivate rights ■^nd public liberty weie 
g irinEiPd 

The tmillest pohlic-al subdiviBion among the 4nglo Saxons 
■WIS the tj thing [teolkmff) cousihting ot ten iomihes the 
membeia of which wtre refpon^ille f i the {,ood conduLt of 
each other. The head man of this community, denominated 
tything-elder, {teothing eaMor,) seems to have acted as a kind 
of arbitrator in settling disputes about matters of a trifliog 
nature ; but whether he had actually a court for administering 
justice does not appear. Nest in order came the hundred, 
(hundrede,) or, aa it was called in the north of England, the 
wapentake, in its original constitution consisting of ten lyth- 
ings, or a hundred families, associated together by a similar 
bond of mutual responsibility. Its head man was called the 
hundred's dder, (huudredes eaMor,) or simply reeve, {gere/a,} 
that being the geaeric term for the officer of any distnct, or 
indeed for any officer.'' This gerefa, along with the bishop 
of the diocese, acted as the presiding officer of the hundred 
court, which met once at least every month, and had both 

• The German uraf, for which the Laliiv aanes (in English, coiml or earl) 
was employea aa an equiTalent, is a form of the some word. Tlis law 
tatin for sheriff is i-ics-eomes, a nttme given, it would appear, after tlie titls 
of earl or count lind become hereditBry, to the officer who still eonynued 
to be elected by tlie people for the oflioia,! functions originally discharged 
hy the earl. 
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INTRODUCTION. 11 

civil and eviminal juriscliction, and cognizance also of eeelesi- 
astieal causes, which were entitled to precedence over every 

There was besides a shire or county court (skir-gemof) held 
twice every year, or oftener if occasion j-equired, convened 
by the sheriff, {shir-reeve,) or, as he was sometimes also 
called, the alderman, (ealdor-man,y who presided over it, as- 
sisted by the bishop. Here causes were decided and business 
was transacted which affected the inhabilants of several of 
the hundreds. 

The highest court of all was that of the king, the "Wittena- 
geraot, {■witari'ffemot,) in which ho himself was present, 
attended by his councillors, or witan. This body, which 
united the functions of a legislative, judicial, and executive 
council, had no fixed times or place of meeting, but was held 
as occasion required, wherever the king happened to be. 
As to its judicial functions, it was m geneial only a court of 
extraordinary resort; it being a inle of the Anglo-Saxon 
law that none should apply for justice to the king unless he 
had first sought it in vain in the locil ourts " 

Hhhd tspbh 



whh b hd myb knashqal 

h tyth n d A g Am n tow h p 

whde (to carry out the parallel) the centr,il authonty of the 



• See Forsyth's History of Trial by Jury 
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12 INTKODUCTION. 

king and tiie witteiiagemot may be considered as represented 
by our federal system generally. 

But though the reeve and the bishop presided ia the 
local Anglo-Saxon courts, it was rather in the character of 
moderators tlian of judges ; that latter function being per- 
formed by the freeholders of the county, all of whom, not less 
than the bishop and the reeve, had the right and were bound 
to give their attendance at these courts. 

" Suits," says Hume,* " were determined in a ewmmary 
manner, wifliout much pleading, formality, or delay, by a 
majority of voices ; t and the bishop and alderman bad no 
further authority than to keep order among the freeholders, 
and interpose with tlieir opinion." 

Tiiese county courts, though traces of them are to be found 
in ail the old Teutonic states of Europe, became ultimately 
peculiar to England; None of the feudal governments of 
continental Europe had any thing like them ; and Hume, with 
his usual'sagadty, has remarked that perhaps this institution 
had greater effects on the political system of England than 
has yet been distinctly pointed out. By means of this insti- 
tution, all the freeholders were obliged to take a share in the 
conduct of affairs. Drawn from that individual and inde- 
pendent state, so distinctive of the feudal system, and so hos- 
tile to sodal order and the authority of law, they were made 
members of a political combination, and were taught in the 



• History of England, Appendix, I. 

t The decision of this majority would seem to have been principally de- 
termiired, if the party complained ngainst denied the charge, by the method 
of compurgation, in which the oath of the defendant was sustained by 
that of a certain numbec of his neighbors, who thereby cer^fied theit con- 
fidence in him; or, if he could not produce compurgators, uid dared to 
yentora upon it, by a auperslaSons appeal to the ordeal. 
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INTRODUCTION. 13 

most effectual manner the duty and advantages of civic 
obedience by being themselves admitted to a share of civic 
authority. Perhaps, indeed, in this Anglo-SaxoQ institution 
of hundred and county courte we are to seek the origin of 
tliat system of local administration and self-government still 
more fuEy carried out in America than in England, by which 
English and Anglo-American institutions are so strongly dis- 
tinguished from those of Europe, and in the judicious combi- 
natioa of which with a central administration, for matters of 
genera! concern, British and American liberty, as a practical 
matter, mainly consists. 

One of the first procedures of the Norman Conqueror, by 
way of fixing his yoke upon the shoulders of the English peo- 
ple, was gradually to break down and belittle this local admin- 
istration of justice. He did not venture, indeed, to abolish 
institutions so venei-able and so popular, but he artfully efieeted 
his purpose by other means. He began by separating the 
civil and ecclesiastical jurisdictions. The bishops, according 
to a fashion recently intTOduced on the continent, were au- 
thorized to hold special courts of tUeir own. These courts 
were at first limited to cases in which ecclesiastical questions 
were involved, or to which clergymen were parties ; but by 
the progress of an artful system of usurpations, familiar to the 
courts of all ages and nations, they gradually extended their 
authority to many purely lay matters, under pretence that 
there was something about them of an ecclesiastical character. 
It was under this pretence that the English ecclesiastical 
courts assumed jurisdiction of the important matters of mar- 
riage and divorce, of wills, and of the distribution of the per- 
sonal property of intestates — a jurisdiction which they still 
retain in England, and which, though we never had any 
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14 INTBODTJCTION. 

ecclesiastical courts in the United States of America, has 
left deep traces upon our law and its administration as to 
these subjects. 

In estahlishing these separate ecclesiastical courts, the Con- 
queror made a serious departure from hia leading idea of 
centralization ; and he thereby greatly contributed to buUd 
up a distinct theocratic power, which afterwards, while in- 
trenching oa the rights of the laity, intrenched also very seri- 
ously on the authority of his successors on the throne. But 
this was a danger which either he did not foresee — since he 
possessed, though his next successor relinquished it, the sole 
power of appointing bishops — or which he overlooked in his 
ansiety to diminish the importance of the old Saxon tri- 
bunals. 

Both the civU and criminal authority of the local courts was 
greatly curtailed. Their jurisdiction in criminal cases was 
restricted to small matters, and eyea as to questions of prop- 
erty was Umited to cases in which the amount in dispute did 
not exceed forty shilHngs; though, considering the superior 
weight of the shilling at that time, the greater comparative 
value in those ages of the precious metals, and the poverty 
of the country, this was still a considerable sum. 

The general plan for the administration of justice of the 
Anglo-Norman government was a court baron in each of the 
baronies into which the liingdom was now parcelled out, to 
decide such controversies as arose between the several vassals 
or subjects of the same bavony. Hundred courts and county 
courts still continned from the Saxon times, though with re- 
stricted authority, to judge between the subjects of different 
baronies ; and a court composed of the king's great officers to 
give sentence among the barons themselves. Of this court, 



ism. jy Google 



INTEODUl^TION. 15 

which ultimately became known as Gwria Regis, (King'a 
Court,) and sometimes as Aula Regis, (King's Hall,) hecauae 
it was held in the hall of the king's palace, and of ita instru- 
meniality in estending the royal authority, Hume * gives the 
following account ; " The kiag himself often sat in his court, 
■which always attended lib person ; he there heard causes and 
I d J dgm 1 t!i gh h w 1 hy th 

d fhth b t ttbm dtbt 

d Id I b bta d CO tr y h Im 



f vi roj wh m d 1 1 d 11 th 1 aff u- f tl 

k I m t Til th b f ffi r< t tb th 

t,bl marsh 1, 11 te d h h 1 t 

dhU mml th hhfd-J 

bai tl gl t p I to t d ai 1 tl b f h 

liq h ii kfdil bar [ p t d by 

the king. This court, which was sometim.es called the King's 

Court, sometimes the Court of Exchequer, ju<^ed in all 

* History of England, Appendix, II. 

t Wa may obserse that even at present, ivlietlier in England or America, 
thoi^h the depositariea of the legiElative and esecutive authority (which 
in those times the king ivas) ait no longer openly and personally on the 
bench, it slill remiuns no easy matter, in eases in wliieh they take an inter- 
eat, to obtain in either oountry it judicial decision contrary to the inolina- 

J In the Mng'a ahsenae — and the Anglo-Norroan kings were often 

in all respects as the king's eubatitnte, no less in military than in civil 
aEFairs, those who held it being selected quite as much for warlike prowesa 
as for judicial skill. Such was the case with Eanulphua de Gianrille, 
chief justiciary of Henry II., A. D. 1180-1191, whose treatise in Latin, 
On the Laws aitd Customs of the Kingdum of England, is ths oldest 
book of the common law. He went with Richard I. on the third cruaade, 
and was killed at the siage of Acre. 
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16 INTRODtrcnOK. 

causes, civil and cnminal, and comprehended tlie whole busi- 
ness whicli is now shared out among four courts — the 
Chancery, the King's Bench, the Common Pleas, and the 
Exchequer. 

" Such an accumulation of powers was itself a great source 
of authority, and rendered the jurisdiction of the court formi- 
dable to all the subjects ; but the turn which judicial triaSa 
took soon afler the conquest served still more to increase its 
authority, and to augment the royal prerogatives. William, 
among the other violent changes which he attempted and 
effected, had introduced the Norman law into England, had 
ordered all the pleadings to be in that tongue, and had inter- 
woven with the English jurisprudence all the maxims and 
principles which the Normans, more advanced in cultivation, 
and naturally litigious, were accustomed to observe in the 
administration of justice. 

" Law now became a science,* which at first fell entirely 
into the hands of the Normans, and even after it was cora- 
munioaled to the English, required so much study and appli- 
cation that the laity of those igaorant ages were incapable of 
attaining it, and it was a mystery almost solely confined to 
the clergy, and chiefly to the monks. 

" The great officers of the crown, and the feudal barons who 
were military men, found themselves unfit lo penetrate into 
these obscurities ; and though they were entitled to a seat ia 
the supreme judicature, the business of the court was wholly 
managed by the chief justiciaiy and the law barons, who 
were men appointed by tlie king, and entirely at his disposal. 

• It might rather be said, a aoholastic art, in litdelt formB and words 
becanie matters of much greater consideration than substantial justice, and 
in which t^tinicRl rules were substituted for the exeteiae of the reasoning 
faculties. 
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This uaiural course of things was forwarded by flie multiplicity 
of business which flowed into that courl, and wiiicli daily 
augmented by tlie appeals from all the subordinate judicatures 
of the kingdom. For the great power of the Conqueror es- 
tablished at first in England an authority which the monarclis 
in France were not able to attain till the reign of St. Louis, 
who lived near two centuries after ; lie empowered bis court to 
receive appeals both from the courts of barony and the county 
courts, and by that means brought the adcuinistration of jus- 
tice ultimately into the hands of the sovereign.* 

"And lest the expense or trouble of the journey to court 
should diseouiage suitors and make them acquitaLe m the 
decision of the mferioi juIicafuieR itmennt judges were 
afterwards established who nnde their circmts ihiough the 
kmgdom and Hied all cases that were brought betore them 
By this expodiLUt the coui ts of barony n ere kept m awe, and 
if they still pieseried some influen e it was only from the 
appreten ions which the ■* lisala migl t enteitain ot disobhgm^ 
their superior by appealing tiom his jurisdiction Eut the 
county courts weie much diaciedited and as the fieeholdeie 
were found ignoi ant of the intricate pnnciples and forms of 
the new law the lawj ei-b gradually brought ail business beloi e 
the kings judges nnl abindonel that convenient, imple and 
popular judicatuie 

The innovai ons of the Coaqueroi and his succesaois ha% 
ing reduce 1 the old local Anglo Saxon tribunals to compar* 
live insi^fuificance the whole iilicial authority except tbit 
which hit bepn seized upon by the ect-leaiastiLal court , 

• Not merely Tvete these ippeals introduced but proeeas wis in ented 
by which suits con me ed iii Ihpse looil cunrti n ight before thev were 
finished, be r" novcd ntn th k ng ' c its bj t) e ot o pon and ot era 
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18 raTGOOUCTION. 

remained for a hundred and fifty years after the <;o;iquest 
concentrated in the Aula Kegis. But as Norman and Saxon 
became thoroughly intei-mixed, witli the first faint dawn of 
modem English liberty the judicial power thus thui-ooghly 
centralized became ^ain subdivided and distributed, though 
in a manner very different from that of the Sason times. 

Tlie Anglo-Norman kings of England were perpetually on 
the move : the only way of disposing of the products of tie 
landed estates which scattered over England afforded the 
main part of the royal revenue, was to go thither with tlie 
royal household and consume it on tlie spot. Wherevei' the 
king went, the Aula Regis followed, occasioning thereby great 
inconvenience and delay to suitors. This was complained of 
as a grievance, and the barons who extorted Magna Charta 
from their reluclant sovereign insisted, among other thmgs, 
that Common Pleas, that is, civil suits between man and man, 
should be held in some certain place. It was in this pro- 
vision of Magna Charta that originated the English Court 
of Common PJeas, which became fixed at Westminster Hall, 
the place of session of the Aula Eegls when the king was in 
the vicinity of London. This Court of Common Pleas, or 
Common Bench as it was sometimes called, seems to have 
been at first but a mere comm'tt f th Aula Regis ; and 
the disinfegration of that tribuna b un was, on the 

accession of Edward I. in 1272 mp d b its resolution 
into three or rather five distinct unais 

Of these new courts, that wh h n mn diately repre- 
sented the Aula Regis was the Con I^ng" Bench, which 
still continued to follow the king and to be held in his pres- 
ence. In the language of its process, such is still supposed to 
be the case ; but like the other English courts, it has long 
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since been fixed at Westminster Hall, and admits nobody to 
participate in its proceedings saye its own members — a 
cLief justice, who, though of inferior position in point of prece- 
dence, may be considered as in some respects the successor of 
the chief justiciaiy, which office was now abohalied — and three 
or four puisne j udges, the number having varied at different 

The Court of Common Pleas was now also organized like 
the King s Be cl ith a cl et just ce tnd tl pc or fo r j ul. w 
judges As tl L. court had excl s ve ju ad et o of c v 1 
su to (except tl ose lelatmg to mir lage d vo ce w 11 t tl es 
an 1 the d ti but on of the per nil pro^ erty of intestates 
wh ch had been usur ed by the ecclea i&t eal co rt ) Pk w 
of the (Aomi that w tie CTnnal j risp ule cp of the realm 
(excel ' probccut ons foi heresy of which the eccles a.t cal 
cou is claimed jur sd ct on ) ad al o tl e 1 a dly less mpor 
tant duty of super nten I ng ti e other trib als even the 
Common Pleas tself lud keep ^ tlen witkin ther d e 
1 m t as 1 a'led to the K ng s Be cl 

To a th d « r th'U of Exchcq er of wh h be des a 
eh ef baron and hree or four p uane 1 irons the t easurer a d 
the cha cello of the exch q e or g n Uj forn el a j a t 
vere is gned aE c\sp touch ^ thp k g rpveu e a d 
e pee illy tl e Ue of let d le to 1 m a vh cl J ght 

■were reg* iel ot o iy all fine f fe tu cs ind fe dal d es 
but the mposts u d a do occas o ally gi-antel by Pir! anient 

Tl ere vas ilso i Co t of Cl valry or Ho or Cou t, 
pre&ided over by the constable and marshal, and having juris- 
diction of ali questions touching rank and precedency ; and 
another, over which the steward of the household presided, 
to regulate the king's domestic servants ; but these courts, 
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which have long since vanished, could nevPi be considered 
as having stood on a par with the three others, the judges of 
which esteemed themselves the grand depositaries ot the 
knowledge of the common, or unwrittea law of England tl at 
is, of such customs and forms as had obtained th fo of 
law previous to the existence of the regiilw sciie of tat te 
beginning witli Magna Cliarta. Indeed, these jud s of Eng 
land, as they were called, were in the habit of meet n to 1 r 
in the E\:ch>quer Chimber for the purpose of he ing u 



m w mbe p es 

h bo m dilica 

E h q Ch d 
A laR 



and residence of a class of laymen who began to devote them- 
selves to the study of the common law were established in the 
vicinity of Westminster HaJl. Of these, Lincoln's Inn, founded 
at the commencement of the reign of Edward II., (about A. D, 
1307,) under the patronage of William. Earl of Lincoln, who 
gave up his owa hosffil or town residence for that purpose, 
was the earliest, and has always remained the priacipal. On 
this model were established before long the Inner and Middle 
Temple, (so called because a residence of the Knights Tem- 
plars, forfeited by the dissolution of that order, had been de- 
voted to this purpose,) Gray's Inn, Seijeant's Inn, and the 
Inns of Chancery. 
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Stieii was the origin of the profession of law as it still 
pxista in England and America ; of that boily of lawyers 
whence all our judges are taken, arrogating to itself, aft«r the 
example of the churchmen, of which it originally consisted, a 
certain mystical enlightenment and superiority, scouting the 
idea that the laity, as the laivyers too affeet to diatinguibh all 
persons not of their cloth, — in plain "Enghsh, tlie people, — 
should presume to express or to entertain any independent 
opinion upon matters of law, or that any hody not a pro- 
fessional lawyer can possibly he qualified for the comprehen- 
sion, and much less for the administration, of justice. 

In the Anglo-Saxun courffc the parties had appeared per- 
sonally, and pleadings had been oral. The Anglo-Norman 
practice gave rise to appearance by attorney in all civil cases, 
and to that system of special written pleadings, prepared by 
counsel learned in the law, of which the operation was to 
^ve the victory to ingenuity and learning rather than to 
right, and which, after undergoing many modifications, has 
at length been abolished in many of our Anglo- American 
states, as an impediment to justice and an intolerable nuisance. 
Even in conservative England itself, though the system of 
special pleadings, greatly modified by modern changes, still 
exists, the recent return, by the examination of the parties, to 
the old popular system of oral pleading has been attended by 
the happiest results. 

The preparation of these written pleadings, by which we 
are here to understand not arguments, but allegations of facta 
relied upon hy the respective parties, was engrossed by the 
Serjeants at law, whose distinguishing badge was a coif or vel- 
vet cap — wigs being a comparatively modern invention. To 
obtain adtoitt^ice into this order, by which the entire practice 
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of the Court of Common Pleas was engrossed, (that is, origi- 
nally, the entire practice in civil suits,) and from wliich the 
judges were exclusively selected, sixteen years' study was re- 
quired. The degree of barrister, or, as it was called, of 
apprentice, might be obtained hy seven years' study ; and it 
was to these two classes of sei-jeants and apprentices that the 
practice in the courts of "Westminster Hal! was originally con- 
fined.* But subsequently there sprang up a third inferior 
and still more numerous class, called attorneys, a sort of mid- 
dle-men between the cUent and his counsel, not permitted to 
speak in court, for which purpose they must retain a serjeant 
or banister, but upon whom was shifted off all the drudgery 
and responsibility of preparing the case, in which, however, 
no step of consequence could be taken without the advice of 
counsel learned nthlw a |an ba tt 

As the law adt^ t 1 b'unm dm a 

mystery, only thl Ibyfq h tsf 

"Westminster H 11 d Ij h dy f li 1 and 11 

prepared repor f th j Img wh 1 1 w b 

compiled by official reporteis, and pubhahed under the name 
of Year Books, the old local Anglo-Saxon courts fell still more 
into contempt. Already in the reign of Henry IIL the free- 
. holders had been released from their obligation of attendance 



• OtiginEdly, and down to a comparitWely reCBnt period, the Inns of 
lurt were real schools, "readers" or lecturers being appointed for the 
itruotioQ of the students, who were only admitted to practice after a 



t This distinction between attorneys and barristers, though still in fnll 
yogue in Ei^land and in Bereral of the British colonias, is not tooognized 
in the United States, where, indeed, it never had bat a foeble and transient 
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upon them, and another blow was given to these ancient tri- 
bunals when, in the reign of Edward 11., the appointment of 
aherifis, hitherto chosen hy the freeholders, was assumed by 
the crown ; and still another when, in the following reign, the 
election of conservators of the peace was also taken from the 
people acd assumed by the hing. To the magistrates thus 
appointed by the king the new name of Justices of the Peace 
was soon afterwards given, and the criminal jurisdiction con- 
ferred upon them, whether acting singly as examining and 
committing magistrates, or met togefher at the courts of Quar- 
ter Sessions, gradually superseded the amail remains of crim- 
inal authority hitherto left to the old popular tiibunals. 

Two circumstances, however, combined to transfuse a cer- 
tain portion of the spirit of these old tribunals into the newly 
established courts, thus standing in the way of the entire 
monopoly of the adminia ligation of justice at which the law- 
yers aimed, and securing to the body of the people a certain 
partiwpation in the moat important function of the govern- 
ment, to wit, the administration of justice ; which participa- 
tion, derived from the old Anglo-Saxon customs, and transmit- 
ted to our times, constitutes to-day the main pillar of both 
British and American liberty. 

Contemporaneously with the new organization above de- 
scribed of the courts of common law, the British Parliament 
had taken upon itself that organization which it still retains — 
an upper house, (House of Lords,) composed of great nobles 
and bishops,* successor of the Aiiglo-Sason Wittenagemoto 
and of the Anglo-Norman Great Council, and a lower house. 



ism. jy Google 



24 INTKODL'CTIOS. 

(House of Commons,) in which met together the elected i-ep- 
resentatives of the smaller landed proprietors, holding hy 
knight's seiTice immediately of the crown, (knights of the 
shire,) together with the newly-admitted representatives of 
the cities and chief towns, (burgesses.) The Parliament thus 
constituted claimed and exercised, probably as successor of 
the Wittenagemote, appellate jurisdietion from the decisions 
of all the courts of law. In the time of Edward HI. it was 
even a common practice for the judges, when any question of 
difficulty arose in tkeir several courts, to take tlie advice of 
Parliament on it before giving jadgment. Tbus in a case 
menlioned in the Year Book, 40 Ed. III., Thorpe, chief jus- 
lice of the King's Beach, went with another judge to the 
House of Lords, to inquire iJie meaning and effect of a law 
they had just passed for amending the system of pleadings ;* 
and many other instances occur of the same sort. 

This appellate power vesting in Parliament from the decis- 
ions of all the courts was the fii-st of the circumstances above 
alluded to as serving lo prevent the monopoly of the adminis- 
tration of justice by the lawyers. But this check with the 
process of time has almost entirely disappeared. In England 
this appellate power in Pariiameut has long since fallen into 
the hands esclusively of the House of Lords, who themselves 
in giving judgment are ordinarily only the mouthpiece of the 
judges called in io give their advice. In what are now the 
United States of America the same .ippellate jnTiftdiction was 



would not imfrequently be puaaled ; !Uid the revival of the practice might 
be a check on hasty legislation. It certainly would be a. check upon the 
ptaotiee of eonrts, now so frequent, of putting an interpretation on statutes 
totally different from the intentions of those who tcame thom. 
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onginally exeii^iaed by the colonial assemblies Witli us, 
however, it his entiicly vanisbed under the influence of the 
idea of a totii sepirat on of the leg sla,tiye executive "uid 
11 d cial funct ons 

The othei anl hy tai the moat mf oitint check upon the 
monopoly of lie lawyers wis thp inlroiuctiin ind g^dual 
peifeLting of the trnl Ij jurj by which the moie TiiiLient 
mcthols — the comj ur^ation and oideil of the An^lo Six m 
and the tnil bj battle the favoiile method of the Anglo 
H^orman«~i\eie ei tirdj s!j.erseded The history of the 
trill ly J iry is exteedingly ohocure The pet t jury may 
however be traced back to the old Anglo Saxoi method of 
tnd bj compurgation tlie jupv in its iiig n 1 eing only a body 
of wilnebses diawn fi m the vicinage who founded their ver 
diet not upon th evidence of witnetsea gHen betore them 
but upon then own pei^OQil knowledgo ot the malteis in 
dispute * 

The gi ind lury seemi to have ouguiated in the old Aiiglo- 
baxon c istoia imbodied m one of the laws of Ethelied, by 

* Heiice the neoeeaity of venue, that is, tho allBgation in all daolsraUoiis 
and indictments of some place in soma comity where the matter com- 
plained of happened, in order to a trial hy a jnry of the vicinage. In per- 
sonal actions this necessity of ti-ying a case in the connty irheie the tranE- 
action oecurted was got rid of by first setUng out the troe place o! the 
transaction, and then alleging ujider a videHcel a venue in tho county 
where the action was htougbt, ^vhich latter allegation Che courts iroald not 
allow to be disputed. But in criminal proceedings and real actions the ne- 
cessity of n trial in the county where the offence was committed or the 
land lies still continues. 

The origin of the jnrj in a hody of neighbors who decided from their 
own knowledge will seem less remarkable when we recollect tiat by the 
customs of the Anglo-Sasons all sales of land, conliaots, Sc, between in- 
dividuals took place in public at the hundred and county courts, the mem- 
ory of the lieeholders present thus servuig in place of written reoords. See 
Palgrave's English ContmomBealih, vol. 1. p. 213. 
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which was imposed upon the twelve senior thanes of every 
hundred tlie cluty of discovering and presenting the perpe- 
trators of all crimes within, their district — a custom revived 
by the constitution of Clarendon, enacted A. D. 1164, by 
which twelve lawful men of the neighborhood were to be 
sworn by the sheriff, on the requisition of the bishop, to in- 
vestigate aU cases of suspected ci'iminality as to which no 
individual dared to make an accusation. At first this accus- 
ing jury seems also to have served the purpose of a jury of 
trial. In what way the grand jury came to be separated 
from the petit jury, and how the former came to be increased 
to a number not exceeding twenty-ihree, of whom at least 
twelve must concur in order to find an iodictcQent, is a point 
which still remains for the investigation of legal antiquaries.* 
The trial by jury, though of the progi'ess of its develop- 
ment little is known, appears to have taken on substantially 
its existing form, both in civil and criminal cases, nearly con- 
temporaneously with the new organization of the English 
courts, with the rise of the legal profession as distinct from 
that of the clergy, and with the commencement of the series 
of English statutes and law reports — all of which, as well as 
the existing constitution of the British House of Commons, 
may be considered as dating from the accession of Edward I., 
A. D. 1272, or somewhat less tlian six hundred years ago. 
In certain cases of great impoi-tance this trial took place and 
still takes place in bank, as it is called; that is, in Westmin- 
ster Hail, befoj-e all the judges of the court in which 
the snit is pending ;t but in general, the trial is had 

» See Torayth'B Trial by Jui-y, ch, x. sec. 1. 

t Down to the time of Blkabeth all esses occurring in Middlesex county, 
in Tfhioh Westniinstet lies, were thus tried iu bank. 
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in the county in which (if a criminal case) the offence had 
been cominitted, or (if a civil ease) in which the venue is laid, 
before certain commissioners sent into the counties for that 
purpose, and who, under the new system, were the successors 
of the justices in eyre, or itinei'ant justices, who had formed 
a part of tlie ancient Aula Kegis. Originally, separate com- 
missions appear to have issued for eriininal and civil cases — 
for the former a commission of oyer and terminer, (to hear 
and determine,) and of general jail delivery ; and for the 
latter a commission of assize, so called from the name of a 
peculiar kind of jury trial introduced as a substitute for trial 
by battle in real actioub, thit is pleas relitmg to land villain 
age and ad^ow^ons In the times in which land villains and 
the right of pie&entation to parishes constituted the chief 
wealth these leal actiois eonstiluted also the chief businesa 
of the Common Pleas which then had exclusive juii liction 
oi civil controveises b t to this commission of assize was 
ai nexed i othei colled i commission of nut prius author 
izmg the tommiSHione to try all questions ot fact arising in 
any of the courts of Westminster Ihis latter commission 
was so called because the wi t issued to the sherift of the 
county in which the cau e of action was -dleged to 1 a\e jrigi 
nated, to summon a jury lo try the case, directed such jury 
to be summoned to appear at Westminster on a day named, 
unless before {in Latin, nisi prius) that day commissionei's 
should come into the county to try the case there. Hence 
the term nisi jnius employed by lawyers to designate a trial 
by jury before one or more judges, commissioned to hold such 
trials within certain circuits, but whose directions to the jury, 
and other points of law decided by them in the course of the 
trial, are liable afterwards to be reviewed by the whole bench. 
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Ultimately these commissions for both criminal and civil 
ti'ials were given to the same persons, who also received a 
commission of the pea«e ; and the whole territory of England 
being divided into six circuits, two of tbe judges, to whom 
other assessors were added, held assizes twice a year in each 
county,* for the ti'ial of issues found in Westminster Hall — 
a system closely imitated in all our American states. 

But the distribution of authority above described as haviug 
been originally mad tJlff t -tsfWmte 

Hall, info which th 
remain undisturbed 
where, exhibited a g 
tion, of which we h 
thority over marria 
intestates, assumed by tl E gl sh 1 1 t d 

considering the doubl j 1 t d wh h w 

of the United States live, — that of the federal and that of 
the state coui-ts, — and the disposition so strongly and perae- 
veringly exhibited by the federal courts to enhance their 
authority, while the state courts continue to grow weaker and 
tamer, this is, to us, a subject of no little interest. 

Besides the general love of extending their jurisdiction 
characteristic of all courts, and indeed only one of the mani- 
festations of the universal passion for power, the English 
Courts of King's Bench and Exchequer had a special motive 
for seeking to encroach on the exclusive civil jurisdiction of 
the Common Pleas. The salaries of the judges were very 
small — originally only sixty marks, equal to £40 sterling, or 

* In London and Middlesex foui- sessions were lield a year ; in the four 
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about $200 a year; nor was their amount materially in- 
creased down to quite recent limes ; but to this small salary 
were added fees paid by the parties to the cases tried before 
them ; and the judges of the two other courts were very 
anxious to share with their brethrea of the Common Pleas a 
part of the rich harvest which their monopoly of civil cases 
enabled thera to reap from that source. Hot only did the 
Court of King's Bench start the idea that all suits in which 
damages were claimed for injuries to persoa or property, 
attended by violence or fraud, came properly within its juris- 
diction as "savoimgof oiiminahty;" it found another reason 
for extending its junailiction, by suggesting that when a person 
WIS in the custody of it^ ufiicera, he coidd not, with a due 
regaid to ' legal lomitj," be sued on any personal claim in 
any othei Louii, iince thit might result ia his being taken out 
of the hands of their ofli(,er who already had him in custody, 
and was entitled to keep him If any body had any claim 
against such a person, ("iuch was the position plausibly set 
up,) it ought to be tried betore the court in whose custody he 
aheady was Having thus piepired the way, the Court of 
King s Bench did not (.top here , hut by a fiction, introduced 
mto the process with whn,h the suit was commenced, that the 
defpndint wtj alreadj in the cu-tody of their marshal for a 
fictitious trespaai which he wis not allowed to deny, jurisdic- 
tion was griduallj aisumed in all private suits except real 

The Court of Exchequei m like mannei- claimed exclusive 
jurisdiction of suits for debt brought by the king's debtors, 
since by neglecting to pay them they might be prevented from 
paying their debts to the king ; and under the pretence, which 
nobody was allowed to dispute, that all plaintiffs were the 
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king's debtors, that comt, too, gave an extent to their juris- 
diction similar to that of the King's Bench, The exclusive 
jurisdiction of real actions, which alone remained to the 
Common Pleas, by the disappearance of villainage and the 
great increase of personal property, every day declined in 
importance ; bat even this was at last taken from the Common 
Pleas by the invention of Chief Justice Rolie, during the 
time of the Commonwealth, of the action of ejectment, which 
proceeds from beginning to end upon assumptions entirely 
fictitious, but which by its greater convenience entirely super- 
seded real actions in Enqland and in mo=t of the Anglo- 
American State 1, 

But while these three common law courti were thus exer- 
cising their ingenuity to intrench upon each other's jurisdiction, 
their pertinacious adherence to powers and technicalities, and 
their unwillingness, except in matters where the alleged pre- 
rogative of the crown was concerned, to do any thing not 
sanctioned by precedent, led them to refuse justice or relief 
to private luitor's in many crying cases. Such cases still 
continued to be brought by petition before the king, and by 
him were referred to his chancellor, who in the earlier times 
was commonly his confessor, and who since the abolition of 
the office of chief justiciary had become the first official of 
the realm. Undertaking in these cases to prevent a failure 
of justice by rising above the narrow technicalities of the 
common law, and guided by the general principles of equity 
and good conscience, the chancellor gradually assumed a most 
important jurisdiction, which in civil matters ultimately raised 
Lis court to a rank and importance above that of all the 
oiheis. With the advance indeed of wealth and civilization, 
appeals to (.hancery became more and more frequent; and if 
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the common law eoui'ts had not altered theii- policy, and 
adopted upon many poiala equitable ideas, it seems probable 
that so fxe as civil suits were concerned, those courls would 
long since have been superseded altogether,* What indeed 
greatly contributed to save them was, the falling of the chan- 
cellorstip of and the practice in the Equity Court entifelv into 
the hands of lawyers bied in "VTesfmmstei Hill bj whom 
equity :t elt wis made subservient t piecedi,nf Tnd tlie 
mhole pioceduie involved m foi-ms and technicalities even 
moiediUtory ind expensive thin Ihoie oi the onimon Uw 

The "fame disinclination on the part of these «)mDion law 
Louils to go beyond the sinct hmit of technical loutine led, 
wilb the progress of commeice iiid navioiJion, lo ihe erection, 
in the time of Edward III,, of the Admiralty Court, mainly 
for the trial of injuries and offences committed on the high 
seas, of which, on tefhnical grounds, the courls of common 
law declined to take jurisdiction. After the foundation of 
English colonieSjt branches of this court, to which also was 
given an exchequer jurisdiction, were established in the colo- 
nies, and on that model have been formed our federal District 
Courts, 

• This hiBtocy iolilB out to our state tribunals aigiiifioant warnings sa to 
tke danger to whicli they are espoaed on the paxt of the federal judges, 
eapeciolly those of the District Courts, who sitting singly on the bench, and 

tion, haTe from the unity and eoncenttatiou of the one-man power, a great 
advantage over courts liable to he retarded in their action, if not reduced 
to imbecility by divisions among their members. 

t The appeal from the English colonial courl£ to the king in council — 
the appeal cases being heard and decided by a committee of the piivy 
couneillora learned in the law — is another remnant of the old system, in 
which the constitution of the ancient Anla Regis has been very accurately 
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While the common law courts, tlirough their preference of 
technicalities to justice, thus enabled the chancellors to as- 
Eume a civil jurisdiction by which they themselves were 
completely overshadowed, driving the Parliament also to the 
necessity of creating, for both civil and criminal matters, a 
new Court of Admiralty,* they gave at tlie same time 
the support of their acquiescence and silence to other inno- 
vations, prompted not by puhlic convenience, but by the very 
spirit of tyranny. 

In every reign, at least from the time of Henry VI. down 
to that of Charles I., torture to extort confessions from those 
charged with state crimes was practised under wan-anta from 
the Privy Council. In the year 1615, by the advice of Lord 
Bacon, then attorney general, the lustre of whose philosophical 
reputation is so sadly dimmed by the infamy of his profes- 
sional career, torture of the most ruthless character was 
employed upon the person of Peaeham, a clergyman between 
sixty and seventy years of age, to extort confessions which 
might be used against him ia a trial for treason, as to his 
intentions in composmg a manuscript sermon not preached 
nor shown 1o •\ny body, but found on searching his study, 
some pa'f'iages of which were regarded as treasonable, because 
they encouraged resistance to illegal tax.es. Thirteen years 
afterwards, when it was proposed to torture Fenton, the 
assassin of Villiers, Duke of Buckingham, to eslort from him 
a confession of his accomplices, the prisoner suggested that 
if tortured be might perhaps accuse Archbishop Laud him- 

" Both these comls proceeded according to the forms of the dvil law, 
and withoat a jury. But occasionally the court of eq^uity divectad ques- 
tions of fact arising before it to be settled by jurj- ttiai, and by a statute 
of Henry VIII. the trial of all mnritinio felonies before the Admiralty 
Court was direoled to he by jury. 
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B li Upon till some ij^uestion aio l t; to tli legal tj of 
torture ind the judges being ualled upoii foi then advice, 
thus at leugth diiyen to speit, dLh^ered a unanimous opinion 
that the pri-oner ought not to be toituied, bectuse no such 
punwhment was kno^vn oi allowed by the English hw, 
ivhich Engli=h law, it now appeared, had tor two hundred 
yetrs been sjstematically disregarded under the eye and bj 
the advice of judges ind sworn Ian yeio, members of the 
Privy Council, and without any pivatest or interference on the 
part of the courts ! 

Another instance of similar acquiescence occurred in re- 
gard to the Court of Chivalry, which in the reign of Chai'les 
I. undertook to assume jurisdiction in the case of words 
spoken. Thus a citizen was ruinously fined by that court 
because, in an altercation with an insolent waterman, who 
■wished to impose upon him, he deridingly called the swan on 
his badge a " goose." The caie was brought within the 
jurisdiction of the court, by showing that the waterman 
was an earl's servant, and that the swan was the earl's crest, 
the heavy fine being grounded on the alleged " dishonoring" 
by the citizen of this nobleman's crest. A tailor, who had 
often very submissively asked payment of his bill from a 
customer of " gentle blood " whose pedigree was duly regis- 
tered at the herald's college, on a threat of personal violence 
for his importunity, was provoked into saying that " he was 
as good a man as his debtor." For this offence, which was 
alleged to be a levelling attack upon the aristocracy, he nas 
summoned before the earl marshal's court, and mercifully 
dismissed with a reprimand — on releasing the dnhi / 

No aid could he obtained from the common law courts 
against this scandalous usurpation, by which, without any 
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ti 1 1 y j n tnoimiu? dimages weie g \fn LpoiI aim 
ity peil aps pre\ented a j intprteiencp Pro liiiI} ho« 
ever, the long Parliament met, ind a single re'iolut on f f flmt 
body sfopped forever thia u&urpation 

But wl lie a scrupulous alherenee to technical Ues and to 
legal etiquette prevented the common liw courts on the o p 

I ind from loing juitiLe m private casea and on the othci 
from guardin" tl e subject Tgamat official mjuries and usurpa 
tioni they showed themielies ^s the following biognjhie 

II ill I rove the ready and v, lUing tools on all occasion"! of 
eveiy executive uairpation If the people of Gieat Bntaii 
and America are not at this moment slaves most ceitamly 
as the following biognphies will prove it is not couils nor 
hwyers that they haic to thnk for it 

How es=ent al to lib rlj la ths populu clement in the 
administration of (.iiminal 1 v\ — how abbolutely necesaai"} is 
the restraint of a jury in criminal cases — was most abund- 
anily proved by the proceedings of the English courls of Star 
Chamber and High Commission. The Court of Star Cham- 
ber, though of very ancient origin, derived its chief importance 
from statutes of Henry VII. and Henry VIIL, by which it 
was invested with a discreiionary authority to fine and im- 
prison in all cases not provided for by existing laws, being 
thus erected, according to the boasts of Coke and Bacon, 
into a " court of criminal equity." The Court of High Com- 
mission, whose jurisdiction was mainly limited to .clergymen, 
was created by a statute of Elizabeth as the depository of 
the ecoleaiasfical authority as head of the church assumed 

* Hyde, (afterwards Lord Claiendon,) himeelf a lawyer, by whom the 
uewriJatioDS o( this court were brought to the notice of Psriiament, ?tatad 
tbat more damages had been given by the earl marshal in hia days, for 
words of BQpposed dcfamaUon, of which the law took no notico, than by 
all tho courts of Westminster HiJl during it whole term. 
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afipr the reformation liy the Engli&ii sovereigns, Ruth these 
courts consistiid of high offtcers of the crown, ini'luding judges 
and crown lawyers ; and though not authorized to toafh life 
or meniher, they became such instruments of tyranny as to 
make their abolition one of the first things done after the 
meeting of the Long Pariiament. The only American par- 
allel to these courts is to be found in the authority conferred 
by the fugitive act of 1850, upon certain commissioners of 
the Circuit Court of the United Stales, to seize and deliver 
o\ er to slavery peaceable residents in their respective states, 
without a jury, and without appeal. 

History is philosophy teaching by example. From what 
judges have attempted and have done in times past, and in 
England, we may draw some pretty shrewd conclusions as to 
what, if unchecked, they may attempt, and may do, in times 
present, and in America. Hor let any man say that the 
following pages present a collection of judicial portraits dis- 
toited and caricatured to serve an occasion. They have been 
borrowed, word for word, from the Lives of the Chief Jus- 
tices and of tlw Chancellors of England, by Lord Campbell, 
himself a lawyer and a judge, and though a liberal-minded 
and free-spoken man, by no means without quite a suificient 
share of the esprii du corps of the profession. Derived from 
such a source, not only may the facts stated in the following 
biographies be relied upon, but the expressions of opinion upon 
paints of law are entitled to all the weight of high professional 
authority. 

Nor let it be said thai these biographies relate to ancient 
times, and can have no parallelism, or but little, to the 
present state of affairs among us here in America, The 
times which they include are Ihc limes of the sti uggle in 
Great Britain between the ideas pf free government and 
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atlemjis at tli« e^l iblishment of dcipotism mi that itiiigolt, 
IB precisely the one now ^ iiig on among lis heie in Ameiica, 
with this sole difference, that over the natei, among onr 
Biiti&h forefathers, itivaa the despotism of i monaich th'it 
was nought to be eatiblishel, heio m America, the dos- 
potiam of some two hundied tho[i-.and petty tyrinls, more or 
lesi, in the shape cf so miny slaveholdeis, ^;ho, not content 
with loiilmg it o^ei then severe! plantation , aie now at- 
tempting, by combination imong themselves and by the aid 
of a tody of noithein tools and mercenaiies, such ia despots 
always find, to lord it over the Union, and to establish the 
policy of ak\pholdmg 11 tliat of the nation In Great Brit- 
ain, the btiuggli, between despotism and fiee institutions dosed 
■with the levolution of 1688, with ivhieh these biographies 
terminate Since that lime tlie pohtics of that cowntiy hive 
cfn^isted of liaidly moie thin of jostlings between the Ins 
and the Out" willi no veiy miteiial variance between them m 
their socid ideis imong us the great struggle between 
sKveholding de-ipotiim and republican equality has but lately 
come to a head, and yet remains undetermined It exhibits, 
espetiiilly in the conduct of tht, courts and the liwyeis, many 
parallels to the simiHi atiuggle ioimeily cairied on in Great 
Brilmn. That struggle temiinated at last with the deposition 
and banishment of the Stuart family, and the reestablishment 
in full -vigor of the aacient liberties of England, as embodied 
in the Bill of Rights. And so may ours terminate, in tlie re- 
duttion of those who, not content with being brethren seek to 
be masters, to the republican level of equal and common dti- 
Kenship, and in the reestablishment of emancipation, freedom, 
and the Eights of Man proclaimed in oui? Declaration of 
Independence, as the national Hnd eternal policy of these 
United Stales! 
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ATROCIOUS JUDGES. 



CHAPTER r. 

EOGElt LE BBABACOtJ. 

RoSEK IE Brab4CON,* from tLe part he took in settliag 
the disputed claim to the crown of Scotland, is an historical 
character. His ancestor, celebrated na " tlie great wanior," 
liad accompanied the Conqueror in the invasion of England, 
and was chief of one of those bands of mercenary soldiers 
then well known in Euvope under the names (for what rea- 
son historians are not screed) of Eoutiers, Cottereaus, or 
Sraianponi.f Being I'ewaicled with laige possessions in the 
counties of Surrey and Leicestei, he founded a family which 
flourished sevei-al centuries in England, and is now represented 
in tlie male line by an Iiiah pepi, the tenth Earl of Meath. 

=^ The nanio is sometimes "pclt Biabnijon BiibMicon, Brabasoiv, and 
Brabonson. 

t Hume, nho designates tliem despetJ-te riffiEms," says "troops of 
tham ware sometimes enlisted in the service ot one prince or baron, somo- 
times in that of another ; thoy often acted !n sa independent manner, and 
under leaders of their own. The greatest raonacoha irere not asliamed, on 
oeoasion, to hnve recourse to theii- aasiatance ; and as their habits ot wai 
and dBpredation had given them enperience, hardiness, and courage, they 
generally composed the most formidahle part of those armies which de- 
cided the political quarrels of princes." — Vol. 1.438. In America no have 
no mercenary soldiers, hut plenty of mercenary politicians, almost as much 
tohedi'Caded. — Srf. 

4 (37J 
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The subject of the present sketch, fifth in descent from " the 
great warrior," changed the niihtaiy ardor of his race for a 
desire to gain distinction as a iSpWyer. He was regularly 
trained in all the learning of " Essions " aad " Assizes," and 
he had extensive practice as an advocate under Lord Chief 
Justice de Hengham. On the sweeping removal of almost 
all of the judges in the year 1290,* he was knighted, and 
appointed a puisne justice of the King's Bench, with a aala^ 
ry — which one would have thought must have beeu a veiy 
small addition to the profits of his hereditary estates — of S3l. 
6s, 8(Z. a year. He proved a. most admirable judge ; t and, 
in addition to his pi-ofessionai knowledge, being well versed in 
historical lore, he was frequently referred to by the govern- 
ment when negotiations were going on with foreign states. 

* They were removed because, during Hie king's abseneo on the oontt- 
neiH, thaj hnd been guilly of taking bribes, and other raisdemeaiiots. Of 
Db Wajland, ona of their nomber, and the first chief justice of the Com- 
mon Pleas, Lord Campbell gives the following account ; When arreflted, 
on the king's leturn ftom Aquitaine, eonsoious of his guilt, lie contrived 
to escape from cnstoity, imd, disguising himself in the habit of a moiilt, 
he WHS admitted among Maca-minDis in a couTent at Bury St. Edmimd's. 
However, being considered a licinoua oHbnder, sharp pursuit was made after 
liini, and he wiis discovered wearing a oowl and a serge jerkin. According 
to the laiv of aanctuary, then prevailing, he was alloivfld to remain forty 
days unmolested. At the end of Chat time the convent was surrounded by 
a military force, and the enuy of provisiona into it was prohibited. Still it 
would have been deemed sncrilogioua to take him lh>m. Ilia asylum by vio- 
lence J but the lord chief justice preferred snrrendering himBelf to per- 

Bather than stand a tiial, he petitioned for leave to abjure the realm ; this 
favor was granted to hiai on condition that he should be attainted, and 
forfeit all his lands and chattels to the erown. Having walked barefoot 
and bareheaded, mth a craci&x in his hand, to the sea side at Dover, ho 
was put on board a ship and depai-tod to foreign parts. He is said to have 
died in eiile, and he left a name often quoted as a reproach to the bench 
till he was superseded hy Jeffreys and Serous. 

+ That is, in the ordinaiy discliEugo of bis duties. His attempt to take 
away tlxe liberties of the Scotch wc shall presently sec. — Srf. 
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LdwardI, dibitrator by mutual unsi'iit between tlip is 
pirants to the ciown of Scotlaad, itsolved to set up a cliiim 
loi himself as liege loid of that kmgdoio and Biabacon was 
emplo^el, by searching ancient recoids, to hnd out any plan 
sible giounds on which the claim could be sufporij^d He 
accordingly travelled diligently both thiough the boson and 
Norman period, and — bv making the most of militaty al- 
vantagea obtained by kuigs of England o\er kings of Scot 
land, by miarepresenting the natuie of homage which the lat 
tei had poid to the formei foi po-.sessiona held by them in 
England, and by blazoning the aoknowledgoient of feudal 
subjection extoited by Henry II from Williiim the Lion when 
that prince was in eaptivitr luthout mentioning tlif expit,s3 
renunciation of it by Eicbard 1. — he made out a case flinch 
gave high delight to the English court. Edwai'd immediately 
summoned a Parliament to meet at Norbam, on the south bank 
of the Tweed, marched thither at the head of a considei-able 
military force, and carried Mr. Justice Brabacon along with 
him as the exponent and defender of his new suzeraineU.. 

It is a little curious that one of these competitors for the 
Scottish throne had lately been an Enghsh judge, and a com- 
petitor for the veiy place te which Brabacon, for his services 
on this oecfision, was presently piximoted. 

From the time of William the Conqueror and Malcolm 
Canmore, until tlie desolating wars occasioned by the dispute 
respecting the right of succession to the Scottish crown, Eng- 
land and Scotland were almost perpetually at peace ; and 
there was a most familiar and friendly intercourse between 
the two kingdom'*, insomuch that nobles often held possession 
in both, and not unfrequently passed from the service of the 
one governinLiit into that of the other. The Noima,n knights, 
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having (unq eiL 1 EngUnd ly th woid :u t\ coui e of a 
few gencrdtio i. got possession of a gieat pirt ot Scotland by 
jnainige Thej nere fir more letined md iLOoraphalie 1 
than the CilecloQiaa thoiie^ and flocking to tfaf, couit of the 
Scotti h kings wheie they inadp themselves ngieeahle by 
their skill in the touimment and m singing lomaiiLes they 
Bottened the hearts and won tlie hinda of -Ul the heu-es^ps 
Heiic« the Soottiah nobilitj are almoat all of Norman extn 
tion ind most of the gieat fimihes m that kingdom ite to 
be traced to the umon of a Celtic heuess wi h a Norm»i 
knight Robeit de Biui or Bnus (in modern times spelt 
Bruce) W'^s one of tlip companions ot the Conqueior and 
having paiticulirly dislinguiihed himself ii the battle ot 
Hasting*!, his pioiieos was rewarded w tli no fewer thi.n 
nmetyfoQi loidshps of whit h Skclton, m Yoikshire was 
the piincipal Robert the son ot the first Robert de Brus, 
martied e'lily <ind had a son Adam who continued the bne 
of Do B ua of Skelton But becoming a widower whde still 
a JO ing mm, to assuage his giief he paid a vi'fit to Alexan 
der I., then King of Scots, who was keeping his court at Stir- 
ling. There the beautiful Leiress of the immense lordship of 
Annandale, one of the most considerable fiefs held of the 
crown, fell in love with him ; and in due time he led hor to 
the altar. A Scottish branch of the family of De Brus was 
thus founded under the designation of Lords of Annandale. 
The foui'th in succession was " Robert the Noble," and he 
raised tlie family to much greater consequence by a royal 
alliance, for he married Isabel, the second daughter of Prince 
David, Earl of Huntingdon, grandson of David I., sometimes 
called St. David/ 

Robert, son of " Robert the Noble " and tlie Scottish 
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princess, was bora at the Castle of Lociimaben, about the 
yeai- 1224. The Skellon branch of the family still flourished, 
althoagh it became extinct in (he next generation. At this 
time a close intercourse was kept up between " Sobert the 
Noble " and his Yorkshire cousius ; and he sent his heir to 
be educated in the south under their auspices. It is supposed 
that the youth studied at Oxford ; but this does not rest on 
any certain authority. In 1245, his father died, and he suc- 
ceeded to the lordship of Annaodale. One would have ex- 
pected that he would now have settled on his feudal princi- 
pality, exercising tiie rights of furca el fossa, or " pit and 
gallows," which he possessed without any limit over his 
vassals ; but by his English education he had become quite 
an Englishman, and, paying only very rare visits to Annan- 
dale, he sought preferment at the court of Hemy III. "What 
surprises os still more is, that he took to the gown, not the 
sword i and instead of being a great warrior, like his fore- 
fathers and his descendants, his ambition seems to have been 
to acquire the reputation of a great hiwyer. There can he 
little doubt that he practised as an advocate in Westminster 
Ilall from 1245 till 1250. In the latter year we certainly 
know that he took his seat on the bench as a puisne judge, 
or justiciar ; and, fi.'om thence till 1263, extant records prove 
that payments were made for assizes to be taken before him — 
tliat he acted with other justiciars in the levying of fines — 
and that he went circuits as senior judge of assize. In the 
46th year of Henry III. he had a gi'ant of iOL a year salary, 
which one would have supposed could not have been a great 
object to the Lord of Annaadale. In the barons' wars, he 
was always true to the Idng ; and although he had no taste 
for the military art, he accompanied his royal master into the 



ism. jy Google 



field, and wiis taken prisoner with liim at the battle of 
Lewes. 

The royal authority being reestablished by the victory at 
Evesham, he resumed his functions as a puisne judge ; and 
for two years more there are entries proving that he continued 
to act in tliat capacity. At last on the 8th of Jlarch, 1268 
52 Henry III, he waa appointed "capitahs justicmnua ad 
placila cor'im lege tenenda, {chief juaticnry toi holding 
jleRi befoie tlip kmg) , tut unless his tees or present'* weip 
very high, he rau-t have toiind the reward ot his labors 
in his judicial dignity, for his salary was ler} smill Hugh 
Eigod and Hugh le Despencei bid recei\ed 1000 m-Hkti 
■* yell, *ad se lu-.tentandura m officio capitalis justiti-Kru 
AngliT, (ioi su'iiaming themselves m the oflice of ehief juk 
lice of England,) but Chief Justice de Bras was leduced to 
100 marks a year; that la 66? 18s id Yet such delight 
did he lake in playing thp ]iidge ihit he quietly submitted 
both to Joss of power and loss of pioflt 

He remained chief justice till the condusion of this leigii, 
a period of four yeara ind a halt duimg ivhicb he alternately 
went circuits and presided in We tminster Hall None of his 
dedsions have come down (o iis and we aie very impertectly 
informed respecting the nature of the casts which came before 
him. The boundaries of jurisdiction between the Parliampnt 
the Aula Regis, and thp tiding tiibunal afteiwuds called tht 
Court of King's Bench seem tohiie been then veiy mu h 
undefined. 

On the demise of thp cio«n Robert de Bius was des lous 
of being reappointed. He wis so much moitified by being 
passed over, that he resolved to renounce England forever 
and he would not even wiit to piy his duty to Edwaid I 
»m the ho!j wi 
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The ex-chief justice posted off for hia native country, aod 
established himseif in his castle of Lochmaben, where he 
amused himself by sittiag in person in his court baron, and 
where all that he laid down was, no doubt, heard with rever- 
ence, however lightly his law might have been dealt with in 
"Westminster Hall. Occasionally he paid visits to the court 
of his kinsman, Alexander III., but he does not appear to 
have taken any part in Scottish politics till the untimely 
death of that monarch, which, from a state of peace and pros- 
perity, plunged the country into confusion and misery. 

There was now only the life of an infant female, residing 
in a distant land, between him aad his plausible claim to the 
Scottish crown. He was nominated one of the negotiators 
for settling the marri^e between her and the son of Edward 
I., which, if it had taken place, would have entirely clianged 
the history of the island of Great Britain. From his intimate 
knowSedge both of Scotland and England, it is probable that 
the " Articles " were chiefly of his fi'amiag, and it must be 
allowed that they are just aad equitable. For his own inter- 
est, as w 11 Ji f th ' d p d f h" f 1 y h 
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the body of the Scottish nobles, as well as the body of the 
Scottish people, would resolutely have withstood the demaud, 
the competitors for the throne, in the hopes of gaining Ed- 
wai-d's favor, successively acknowledged him as their liege 
lord, and their example was followed by almost the whole of 
those who then constituted, the Scottish. Parliament.* 

Bruce afterwards pleaded his owq cause with great dexter- 
ity, and many supposed that lie would succeed. Upon the 
doctrine of repre$entaiion, which is familiar to us, Baliol 
seema clearly to lave the better claim, as he was descended 
from the eldest daughter of the Earl of Huntingdon : hut 
Bruce was one degree nearer the commoa stock ; and this 
doctrine, which was not then firmly established, had never 
been applied to the descent of the crown. 

When Edward I determined in favor of Baliol, influenced 
probably less by the arguments in his favor than by the con- 
sideration that fiom the weakness of his character he was 
b am bm ass R b d Bru 
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formed to bring Scotland info entire subjection. There being 
a meeting at Newcastle of the nobles of the two nations, 
when the feudatory king did homage to his liege lord, com- 
plaint was made by Roger Bartholomew, a burgess of Ber- 
wick, that certain English judges had been deputed to exercise 
jurisdiction on the north hank of the Tweed, Edward re- 
ferred the matter to Brabacoii and other commissioners, 
commanding them io do justice according to the laws and 
customs of his kingdom. A petition was then presented to 
them on behalf of the King of Scotland, setting forth Edwaa'd's 
promise to observe the laws and customs of that kingdom, 
and that pleas of things done there should not be drawn to 
eiamination elsewhere. Brabacon is i-eported thus to have 
answered ; — 

" This petition is unnecessary, and not fo the purpose ; for 
it is manifest, and ought to be admitted by all the prelates 
and barons, and commonalty of Scotland, that the king, our 
master, ha« perfoimed all his promises to them. As to (he 
conduct of his judges, lately deputed by him as bopehiok 
and DiRrCT lord of th'it kingdom, thev only represent his 
person, he ■nill talte caae that they do not transgress his. 
authority, and on appeal to him he wdl see that right is done. 
If the kmg hid made any tempoiary promises when the 
Scottish thione was vacant, in denogation of his just siizerai- 
netk, by such promises Iil. would not h-w e been restrained or 
bound.' * 

Encouragfd b> this Itngin^c Miidnti; tlie Ear! of Fife, 

• This 13 the Terj ground upon nhiuh it is attempted, now, to jualify 
the repeal of the MisGOun prohibition of olaTery, while Brabaeon's defenoe 
of English judges in Scotland is a counterpart to Ihe justification by our 
federal judges of the authont; giTen to elaTS catch^g commbsioners. 
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entered an appeal in the English House of Lords against the 
King of Scotland ; and, on the advice of Bvabacoa and the 
other judges, it was resolved that the respondent must sfaad 
at the bar as a vassal, and that, for his eoatumacy, three of 
his principal castles should be seized into the king's hands. 

Although historians who mention these events designate 
Brabacon aa " grand JHstidary," it is quite certain that, as 
yet, he was merely a puisne judge ; but there was a strong 
desire to reward him for his sei-vicea, and, at last, an oppor- 
tune vacancy arising, he was created chief justice of the 
King's Bench. 

Of his performances in this capacity we know nothing, 
except by the general commendation of chroniclers ; for the 
Tear Books, giving a regular account of judicial decisions, do 
not begin till the following reign. 

On the accession of Edward II., Brabacon was reappointed 
chief justice of the King's Bench, and he continued vei-y 
we^tably to fill the office for eight years longer. Ho was 
fated to deplore the fruitless result of all his efForfs to reduce 
Scotland to the English yoke — Robei't Bruce being now the 
independent sovereign of that kingdom, after humbling the 
pride of EngUsh chivalry in the battle of Banuockburn.* 

At last, the inflrmilies of age unfitting Brabacon for the 
discharge of judicial duties, he resigned his gown ; but, to do 
him honor, he was sworn a member of the Privy Council, and 
he continued to be treated with the highest respect till his 
death, which happened about two years afterwards, 

• May the pending attempts of the Southern States, CQncten.inced and 
snppotted by the federal judges, to establish a " superiority " and " direct 
dominion" ovec the north, be met and repelled with similar spirit and 
SBOoesa ! — Ed. 



ism. jy Google 



CHAPTER II. 
EOBEUT TRESILIAN. 

We next come to a chief justice who actually suffered 
the last penalty of the law — and deservedly — in the regular 
administration of retributive justice— Sir Kohert Tresilian — 
hanged at Tyburn, 

I can find nothing respecting his origin or education, except 
a doubtful stateraeut that lie was of a Cornish family, and 
that he was elected a fellow of Exeter College, Oxford, in 
1354. The earliest authentic notice of him is at the com- 
mencement of fite reign ot Richard II , w hen he was made a 
Serjeant at law, and appomti'd a puiisne judgp ot the Couit 
of King's Bench The piobabihtj is, that he had ni-ed 
himself from obscuuty by i miiture of good and eiil irts 
He showed Icirmng ind diii^nce in the dischirge of hi3 
judicial duties , but, mstead of confining himsplt to them Iip 
mised deeply in politii,-., and ah;>ned a determin ition, by 
intrigue, to reach power and diatmttion H.<' devoted himself 
to De Vere, the tavorite of the young king, who, to the great 
annoyance of the princes of the blood, and the body of the 
nobility, waa created Duke of Ireland, was vested for life 
with the sovereignty of that island, and had the distribution 
of all patronage at home. By the influence of this minion, 
Tresilian, soon after the melancholy end of Sir John Caven- 
dish,* was appointed chief justice of the King's Bench ; and 

peasants headed by 
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In the follonmg 3Pfli, when theie nai a clian^c ot mini-tij, 

Ire^ibannas in gifit dimgei ot bemg inchided in the im. 
peachment which proved theium of tlip chancdloi , but ha 
e'-Laped b} an mtngue «ith the \ictoiious piitj, and he naa 
suspected ot haiiog secietly suggested the (M>mmiasioa signed 
bj Ricliaid, and confiimed by Pailiament, uader whi(,h the 
whole power of th" stafe was tiansfeiied to a tommission of 
fouiti-en biroa« He remained veij quiet tor a twelvemonth, 
till he thought that hp [leii-ened ihe new minisfeis falling 
into wnpopulanti , and lie then itdMsed tbaf i bold effoit 
•fhould be made to i,ru=h them Meptiiig with encouiagement, 
he seoreflj left London, and, being joiued by the Duke of 
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Irelxnd, i^ent to the king, who was, at Nottingham, in a 
piogress thiough the midland counties He then undeilook 
thiough the itistrumeniality of his biothei judges, to bieik 
the ccmmission, and t;> restore the king and the faiorite to 
thL lulhontj of whicli it had dtpiived them His pkn was 
immediately adopted, and the judges, nho had just letumed 
from the aumniei assizea, were all summoned in the king a 
mme to Nottmglnm 

On thm ■irriTil, they found not only a stimg of que=ition^, 
but answers, prcpaied bj Tresil an These he himself had 
BigDed, -md he lequired them to 'jgn Belknippe, the chief 
justice of the Common Pleas and the othei-s, demmied, 
fceeing the pen! to which they might be exposed, but, by 
promLses and threats, they weie induced to acquiesce The 
following record was accordingly did,wn up that copies of it 
might be distiibuted a!! over England — 

' Be it lemembered, that on the 2jth of Aug, in the 11th 
year of the reiga of K. Kicli. II., at the castle of Nottingham, 
before our said lord the king, Rob. Tresilian, chief justice of 
England, and Robt. Beiknappe, chief justice of the common 
beach of our said lord the king, John Holt, Roger Fulthorp, 
and Will, de Burg, knights, justices, &c, and John de Lokton, 
the king's serjeant^at-Iaw, in the presence of the lords and 
other witnesses under-written, were personally required by 
s!ud lord the king, on the faith and allegiance wherein to him 
the said king they are bound, to answer faithfully unto certain 
questions hereunder specified, and to them then and there 
truly recited, and upon the same to declare the law according 
to their discretion, viz. : — 

" 1. It was demanded of them, ' Whether that new statute, 
ordinance, and commission, made and published in the last 
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pari, held at "Westra., be not dci'Of;aloiy to the loyalty a,nit 
prerogative of our said lord tlie king ? ' To whicli they 
unanimously answered thatthe same are derogatory there- 
unto, especially because Ihey were against hia will. 

" 2. ' How those are to be punished who procured that 
statute and commission ? ' — A. That Ihey were to be punished 
wilh death, except the king would pardon them. 

" 3. ' How those are to be punished who moved the king 
to consent to the making of the said statute ? ' — A. That they 
ought to lose their lives unless his Maj. would pardoa them, 

" 4. ' Wlmt punishment they deserved who compelled, 
straightened, or necessitated tie king to consent to the 
making of the said statute and coraiaission ? ' — A. That they 
ought to suffer as traitors. 

" 5. ' How those are to be puni-lied who hindered the king 
fi-om exercising those things which appertain to hU royalty 
and prerogative ? ' — A. That they are to be punished as 
trsutors. 

" 6. ' Wliether after in pari, assembled, the affiiirs of tlie 
kingdom, and the cause of calling tliat pari, are by the king's 
command declared, aad certain articles limited by the king 
upon which the lords and commons in that pari, ought to 
proceed ; if yet the said lords and commons will proceed 
altogether upon other ai-ticl&s and affairs, and not at all upon 
those limited and proposed to iheni by the king, until the 
king shall have first answered (hem upon the articles and 
matters so by them started and expressed, although the king's 
command be to the coatrary ; whether in such case the king 
ought not to have the governance of the pai-L and effectually 
overrule them, so as that they ought to proceed first on the 
mattere proposed by the king : or whether, on the contrary. 
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the loi'ds and commong ought first lo have tiie king's answer 
upon their proposals before they procecderl further?' — A. 
That the king in that behalf has the governance, and may 
appoint what shall be first handled, and so gradually what 
neit in all matters to be treated of in pari., even fo the end 
of the pari. ; and if any act contrai'y to the king's pleasure 
made known therein, they are to lie punished as traitors. 

" 7. ' Whether the king, whenever he pleases, can dissolve 
the pari., and command the lords and commons to depart 
from thence, or not?* — A. That he can; and if any one 
shall then proceed in pari, against the king's will, he is to be 
punished as a traitor. 

" 8. ' Since the king can, whenever he pleases, remove any 
of his judges and officei's, and justify or punish tliem for 
their offences j whether the lords and commons can, without 
the will of the king, impeach in pari, any of the said judges 
or officers for any of their offences ? ' — A. That they cannot ; 
and if any one should do SO he is to be punished as a traitor,* 

" 9. ' How he is to be punished who moved in pari, that 
the statute should be sent for whereby Edw. II. (the king's 
great grandfather) was proceeded against and deposed in 
pari, i by means of sending for and imposing which statute, 
the said iate statute, ordinance, and commission, were devised 
and brought forth ia parLP' — A. That as well be that so 
moved, as he who by pretence of that motion carried the said 
statute to the pari., are traitors and criminals, to be punished 
with death. 

" 10. ' Whether the judgment given in the last pari, held 
at Westm. against Mich, de la Pole, Earl of Suffolk, was 

* Some of our federal judges would no doubt lilie very muoli lo see this 
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IS and revocable, or not?' — A, That if that judgmeot 
' to be given, they would not give it ; because it 
hem that the said judgment is revocable, as being 
in every pai't of it. 

" In testimony of all which, the judges and serjeauts afore- 
said, to these presenta have put their seals in the presence of 
the rev. lords, Alex. abp. of York, Rob. abp. of Dublin, Johu 
bp. of Durham, Tho. bp. of Chichester, and John bp. of 
Bangor, Eob. duke of Ireland, Mich, eai-1 of Suffolk, John 
Eypon, clerk, and John Blako, esq. ; given the place, day, 
month, and year aforesaid." 

Tresilian exultingly thought that he had not only got rid 
of the obnoxious commission, but that he had annihilated the 
power of Parliament by the destruction of parliamentary 
privilege, and by making the proceedings of the two houses 
entu-ely dependent on the caprice of the sovereign. 

He then attended Eichard to London, where the opinion 
of the judges agaia.'^t the legality of Ihe commission was 
proclaimed to the citizens at the Guildhall ; and all who 
should act under it were declared traitors. A resolution was 
formed to arrest the most obnoxious of the opposite faction, 
and to send them to take their trials before the judges who 
had already committed themselves on the question of law ; 
and, under the guidance of Tresilian, a bill of indictment was 
actually prepared against ihem for a conspii-aey to destroy 
the royal prerogative. Thomas Usb, the under sheriff, prom- 
ised to pack a jury to convict them; Sir Nicholas Erambre, 
who had been thrice lord mayor, undertook to secure the 
fidelity of the citizens ; and all the city companies swore that 
they would live and die wifii the king, and fight against his 
enemies to their last breath. Arundel, Bishop of Ely, was 
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atiU chancellor ; but Tresilian considered that tlie great seal 
was now within his own grasp, and, after the recent exam- 
ples of chief justices becoming oiianceUors, he anticipated do 
obstacle to his elevation. 

At such a slow pace did news travel in those days, that, on 
the night of the 10th of November, Eichard and hia chief 
justice went to bed thinking thi\t their enemies were annihi- 
lated, and nest jnoming thej were awoke by the intelligence 
that a large force, under the Duke of Gloucester and the 
Eai-ls of Amndel and Nottingham, was encamped at High- 
gate. The confederate lords, hearing of the proceedings at 
Nottingham, had immediately rushed to arms, and followed 
Richard towards London, with an army of 40,000 men. The 
walls of London were sufficient to repel a sudden assault ; 
and a royal proclamation forbade the sale of provisions to 
the rebels, in the hope that famine might disperse them. 
But, marching round by Hackney, they approached AMgate, 
and they appeared so formidable, that a treaty was entered 
into, according to wliich they were to be supplied with all 
necessaries, on payment of a just price, and deputies from 
them were lo have safe conduct through the city on their way 
to the king at Westminster. Bichai-d himself agreed that on 
the following Sunday he would receive the deputiei silling 
on hia throne in "Westminster Hall. 

At the appointed hour he was ready to recei^ th m b t 
they did not arrive, and he asked " how it fortun 1 tl at 1 y 
kept not their promise." Being answei'ed, " E ca th 
is an ambush of a thousand armed men or mor a [ lie 

called the Mews, contraiy to covenant ; and therefore they 
neither come, nor hold you faithful to your word," — he said, 
with an oath, that " he knew of no such thing," and he 
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oi'dered ihe sheriffs of London to go tliither anj kill all tkey 
could lay hands on. The ti'iith was, tliat Sir Kitliolab Bmm- 
bre, in conceit with Tresilian, had planted aa ambush near 
Charing Cross, to assassinate the lords as they passed ; but, 
in obedience to the king's order, ihe men were sent back to 
tlie city of London. The lords at last reached "Westminster, 
■with a gallant troop of gentlemen ; and as soon as they had 
entered the great hall, and saw the king in his royal. robes 
sitting on the throae, with the crowa on his head and Ihe 
sceptre in his hand, they made obeisance tliree times as they 
advanced, and when they reached the steps of the throne 
they knelt down before him with all seeming humility. He, 
feigning to be pleased to see them, rose and took each of 
them by the hand, and said " he would Lear their plaint, as 
he was desirous to render justice to all his subjects." There- 
upon tliey said, " Most dread sovereign, we appeal of high 
treason Eohert Tresilian, tliat false justice ; Nicholas Brnm- 
bre, tbat disloyal knight ; the Archbishop of York ; the Duke 
of Ireland ; and the Earl of Suffolk ; " — and, to prove their 
accusation to be true, they threw down their gauntlets, pro- 
testing by tbeii' oaths that they were ready to prosecute it to 
battle. " Nay," said the king, " not so ; but in the nest Par- 
liament (which we do appoint beforehand to begin the morrow 
after the Puriflcafion of our Lady,) both they and you, ap- 
pearmg, shall receive according to law what laiv doth require, 
and light bhiU b^ done 

It being appaient that the tontedei t lords hid i co npl te 
ascendency the accused paities fled Ihi Duke tt IipUnd 
and Sir Nichohs Eiambu- mide an ineffectual attempt to 
rally a military force, but Chief Justice Iresiliin disguised 
1 imself inl lemimed in c ncealment till he wai di'icoveied 
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after lieing fttlainted, in tlie mmirier to be !ii ii_afti,i le- 
scriljuci. 

The election for the new Parhameut ran strongly in ftvoi 
of the confedei'ate lords ; and, on flie day appointeil foi its 
meeting, an order was issued ancter their Banction for taliinn; 
hito custody all the judges who had signed the opinion at 
Nottingham. They were all arrested while they were sitting 
OQ the hencSi, except Chief Justice Tresilian ; but he was no- 
wlrere to be found. 

"When the members of both houses had assembled at West- 
minster Hall, and tiie king had taken his place on the throne, 
the five lords, who were called Appellakts, " enlered in 
costly robes, leading one another hand in hand, au innumera- 
ble company following them, and, approaching the king, 
they all with submisMve gesfures reverenced him. Then 
rising, they declared Iheii- appellation by the mouth of their 
speaker, who said, ' Behold the Duke of Gloucester comes to 
purge himself of fieiaons wliitli ne liid to his charge by the 
conspirators.' To whom the lord chincellor, by the king's 
command, answcied, ' My lord diikp, the kmg conceiYeth so 
honorably of you, that be cannot bo indviced to belie\6 tliat 
you, who are of kindied to him should attempt any tieason 
against him.' The dnke, with his foui companions on theic 
knees, humbly gave thanks to the kmgforhis gracious opiman 
of their fidelity And now, a& i prelude to whit ■wis going 
to be acted, each oi the prelates, lords ind commons then 
assembled, had the following oath adminiifpred to fliem upon 
the rood or cross of Canterbuiy ii full P'ulanent 'You 
shall swear that you wiil keep, ^nd eiuse to be kepi, the good 
pea«e, qniet, and tranquillity of (lie kingdom aul if any will 
do lo the contrary thereof, you sh<!.ll oj pose s id duturb hiia 
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to the utmost of your power ; and if any will do any thing 
against tbe bodies of the five lords, you shall stand with them 
to the end of this present Parliament, and maintain, and sup- 
port them with all your power, to live and die with them 
against all men, no person or thing eseepted, saving always 
your legiance to the king and the prerogatives of his crown, 
according to tte laws and good customs of the realm.' " 

Writfen articles to the number of thirty-nine were then 
exhibited by tlie appellanta against the appellees. The other 
four are alleged to have committed the various acts of treason 
charged upon them "by the assent and counsel of Robert 
Tresilian, that false justice ; and in most of the articles he 
beare the brunt of the accusation. Sir Nicholas Brambra 
alone was in custody; and the others not appearing when 
solemnly called, their default was recorded, and the lords took 
time to consider whether the impeachment was duly insliluted, 
and whether the facts stated in the articles amounted to high 
treason. Ten days thereafter, judgment was- given " that the 
impeachment was duly instituted, and that the facts stated in 
several of the articles amounted to high treason." Thereupon, 
the prelates having withdi-awn, that tliey might not mix in an 
affair of blood, sentence was pronounced, " that Sir Robert 
Tresilian, the Duke of Ireland, the Archbishop of Tork, and 
Earl of Suffolk, should be drawn and hanged as traitors and 
enemies to the king and kingdom, and that their heirs should 
be disinherited forever, and that their lands and tenements, 
goods and chattels, should be forfeited to the king." 

Tresilian might have avoided the execution of his sentence, 
had it not been for the strangest infatuation related of any 
human being possessing the use of reason. Instead of flying 
to a distance, like the duke, the archbishop, and the earl, none 
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oi whom Buffered, although liis featuiNss were necessarily well 
known, he had come to the iieighborhotid of Weatmiaster HiJl 
on the first day of the session of Parliament ; and, even after 
his own attainder had been published, ti'usting to his disguise, 
his cunosjtj induced bun to ri-miia to watch the fate of hia 
associate, Sir Nicholas Brambie 

This chi\aliou3 citizen, «ho had been tnighted for the 
bravery he h-id displayed in assisting Sir William Walwort to 
kiil Wat Tylei and to put down the rebellion, having been 
apprehended and lodged m the Towei of London, was now 
produced by the constable of the Towei, to take his trial, lie 
asked tor further time io adii'^e with his counsel, but was or- 
dered forthwith to answer to e\eiy point in the articles of 
treason contained. Thereupon he exclaimed, " Whoever hath 
bi-anded me with thb ignominious mark, with him I am ready 
to fight in tlie lists to maint^n my mnocency whenever the 
king shall appoint ! " " This," saya a ehioniclei ' he spake 
with such a fury, that his eyes sparkled with rage and he 
breathed as if an Etna lay hid in his breast choosing lafhei 
to die gloriously in the field, than disgracefully on a gibbet 

The appellants said " they would readily aecept of the 
combat," and flinging down their gages before the king, added, 
"We will prove these articles to be true to thy head, most 
damnable traitor ! " But the lords resolved " that battle did 
not lie in this case ; and that they would examine the articles 
with the proots to support them, and consider what judgment 
to give, to the advantage and profit of the kiog and kingdom, 
and as they would answer before God." 

They adjourned for two days, and met again, when a num- 
ber of London eitiaeas appeared to give evidence against 
Brambre. For the benefit of the reader, the chronicler I 
have before quoted sliall continue the stoi-y : — 
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" Befoi-e they could proceed with hia ti-ial, they were inter- 
rupted by unfortunate Tresilian, who, being got upon (he top 
of an apothecaiy'a house adjoining to the palace, and de- 
scended into the gutter to look about him and observe who 
went into the palace, was discovered by certain of tlie peers, 
who presently sent some of the guard to apprehend him ; who 
entering into the house where ho was, and having spent long 
time in Tain in looking for him, at length one of the guard 
stepped to the master of the house, and taking him by the 
shoulder, with his d^ger drawn, said thus : ' Show us where 
thou hast hid Ti'esilian, or else resolve thy days as accom- 
plished.' The master, trembling, and ready to yield up the 
ghost for fear, answered, ' Yonder is the place where he lies ; ' 
and showed him a round table covered with branches of bays, 
under which Tresilian lay close covered, "When they had 
found him they drew him out by the heeb, wondering to sec 
him wear his hair and beard overgrown, with old clouted shoes 
and patched hose, more like a miserable poor beggar than a 
judge. When this came to the ears of the peers, the five 
appellants suddenly rose up, and, going to llie gate of the hall, 
they met the guard leading Tresilian, bound, ciyiiig, as they 
came, ' We have him, we Jiave him.' Tresilian, being com- 
into the hall, was asked ' what he could say for himself why 
execution sliould not be done according to the judgment passed 
upon him for hia treasons so often committed ; ' but he be- 
came as one struck dumb ; ho had nothing to say, and his 
heart was hardened to the very last, so that he would not 
confess himself guilty of any thing. Whereupon he was 
without delay led to the Tower, that he might suffer the sea- 
tence passed against him, Hia wife and bis children did with 
many tears accompany him to the Tower ; but his wife was so 
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overcome with grief, thnt she fell down ia a swoon as if she 
had been dead. Immediately Tresiliaa is put npon an hurdle, 
and drawn through the streets of the city, with a ivoaderfiil 
concourse of people foilowing him. At every furlong's end he 
was suffered to stop, that he might ra.st himself, and to see if 
he would confess or acknowledge any thing ; but what he said 
to the friar, his confessor, is cot known. When he came to 
the place of execution he would not climb tlie ladder, until 
such time as being soundly beaten with hats and staves he was 
forced to go up ; and when he was up, he said, ' So long as I 
do wear any thing upon me, I shall not die ; ' wherefore the 
executioner stript him, and found certain iamges paiuted like 
to the signs of the heavens, aud the head of a devil painted, 
and the names of many of the devils wTote in parchment ; 
these being taken away he was hanged up naked, and after he 
had hanged some time, that the spectators should be sure he 
was dead, thpy cut his thi-oat, and because the night ap- 
proached they let hiia hang till the next mommg, and then 
his wife, having obtained a licence of the king, took dnmn lus 
body, and carried it to the Gray-Friars, wheie it iiaa buried ' 
Considering the violence of the times, Tresilian's conviction 
and execution cannot be regarded as raising a strong presump- 
tion against him ; but there seems little doubt that he flattered 
the vices of the unhappy Eichai'd ; aud historians agree that, 
in prosecuting his personal aggrandizement, he was utterly 
regardless of law and liberty. He died unpltied, and, not- 
withstanding the " historical doubts " by which we are beset, 
no one has yet appeared to vindicate his memory. 
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CHAPTER III. 

THOMAS BILLING. 

The crown of England, transfei-red on the deposition of 
Eichard II.* in J399 to the Lancaster family in the person of 
Henry IV., was worn successively by him and by his son and 
grandson, Henry V. and Henry VI. After the lapse, however, 
of sixty-two years, tlie imbecility of Henry VI. enabled the 
Legitimist or Yorkist party to triumph by placing Edward IV, 
on the throne. 

At this time Sir John Fortescue, am able man and dis- 
tinguished by his treatise De Laudihus Legum Anglite, 
(Praises of the Laws of England,) was chief justice of the 
King's Bench ; but being nn ardent Lancastrian, and having 
written pamphlets to prove tliat Richard 11. was rightly de- 



* The persistence ot Kichard II. in th.a same arbitrnry ptineiples of which 
the advocacy cost Tresilian his life, caused hlG depoaitiun a tew years aftei-- 
■wards, as to which, Lord Campbell obaerves, — 

"While wo honor Lord Somers and the patiiots who took the roost active 
part in the revolnSon of 1688, by which a kjngwaa cashiered, hereditary 
tight was disregarded, and a new dynasty was placed on the throne, we aio 
apt to consider the kings of the house of Lancaster as usuipei:s, and these 
who sided with them as rebels. Yet there is great difflcnlty in juaafying 
the deposition of James II., and condemning the deposition of Kiehard 11. 
The latter sovereign, during a teign ct above twenty Jem's, had proved 
himself nttei-ly unfit to govern the nation, and, after repeated attempts to 
control him, and promises on his part to submit to constitutional advice, 
he was still under the influence of worthless favorites, and was guilty of 
continued acts of tyranny and oppression ; so that the nation, which, with 
sitiguliir patience, had often forgiven his misconduct from respect to the 
memory of his father and hia grandfather, was now almost unanimously 
resolved to submit no longer to his rido." 

6 («' 
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posed, tliat Heniy IV. had been cal!e<l to the tlii'one by tlie 
estate of tl e 1 „doii a d tl e aluo t nan mo 3 vo e of f] 6 
I eoi le a d that no tl e tl d g j, on tl e 1 tie ot the 

Hnu e of L-in i te could not be q e u d he «as by no 
me a tie adii to s t tl i ew Ij vlj He vis remo d 
to nik.e way to & Jol Ma khjm lo 1j1 bo toi 
nineteen yea s a [ u sue lud^e of the s-ane court and vho 
though he had not ven ired to p bli&h t y tl ng on tha 
subject yet in pnvate co vei at on a 1 m "noots at the 
Temple uch as that m wh ch th hil d d 
chosen as (I e emblems of ll e opp i d d h 

tite to argue fo uidefeaa ! le be ed t j It 1 li 1 tl 
of possession could superaede, an It t Itlttl t 

heir of the crown of England w E I aid D k f 1 k 
descended from the second son t Kd d III Hi t 

monta were well known to the York 1 1 d 
themselves of tlie legal reasooicg 1 li 
tiona witli which he furnished them b t h 
into die field, even when, after th d th f 
lant youth his eldest son displayed tl 1 I 
wonderfully excited the energy f 1 p rt ai H 
when Henry VI, was confined a& p ao tl T w 

aad Fortesciie and all the Lancasl Id I d fi 1 M k 
liam was very naturally and laudably 1 d f h mp 
office of chief justice of the K B 1 Al I h h 

was such a sirong Legitimist, he k ly f 1 

an excellent lawyer, but a man of 1 11 1 d i d 

principles. The appointment, th f g h h t f 
tion, and was considered a good om f h vr ^ff m 

He held the office above seven j h b ( d d t 

Kot only was his hand free from IV b t w h m < 
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from every improper bias. It was allowed that when sitting 
on the bendi, no one could liave discovered whether ho was 
Yorkist or Lancastrian ; tlie adherents of the reigning dy- 
nasty complaining (I dare say very unjustly) tliat, to obtain 
a ehaiai,tei foi impartiality, he sliowed a leaning on the Lan- 
castrnn side.* 

At lost, though he cherished his notions of hereditaiy right 
with imafaating constancy, he forfeited his office because he 
would not prostitute It to the purpose of the king and the min- 
isters in wreaking their vengeance on the head of a political 
opponent. Sir Thomas Cooke, who inclined to the Lancas- 
trians, though be bad conducted himself with great caution, 
was accused of treason and committed to the Tower. To try 
him a special commission was issued, over wliieh Lord Chief 
Justice Markham presided, and the government was eager for 
a conviction. But all that could be proved against the pris- 
oner was, that he entered into a treaty lo lend, on good seeurily, 
a sum of 1000 marks for the use of Margaret, the queen of 
the dethroned Henry VI. The security was not satisfactory, 
and the money was not advanced. The chief justice ruled 
that this did not amount to ti'eason, but was at most misprision 
of treason. Of this last oiFence the prisoner being found 
guilty, he was subjected to fine and imprisonment; hut he saved 
his life and bis lands. King Edwai-d IV. was in a fury, and 
ewearing that Markham, notwithstanding his high pretensions 
to loyalty, was himself little better than a traitor, ordered that 

• Fuller, in priusing Forteaoue and Maikham, saya, " These I may call 
two chief justices of the chief jnaticea, for their signal integrity ; for tliough 
the one ot tliem favored the house of LaucastBr, and tlic other of York, 
in the titles to tlic crown, both of them favored the house of Justice in 
matters bctwiit party and party." 
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he sbonld never sit on the bench any move ; and appointed in 
his plaeo a successoi', who, being a puisne, had wished to trip 
lip the heels of his chief, and had cireulafed a statement, to 
reach the king's ear, that Sir Thomas Cooke's offence was a 
clear, overt act of high treason. Markham bore his fall with 
much dignity and propriety — in no respect changing his prin- 
ciples or favoring the movement which, for a season restored 
Henry VI. to the throne after he had been ten years a pris- 
oner in the Tower. 

Upon the dismissal of Sir John Mt kl an Edward IV., 
who no longer showed the generous sp jtwl ch hid illustrated 
his signal bravery while he was hgh ng for ll e crown, and 
now abandoned himself by turns to v 1 pt o s ess and crnelty, 
tried to discover the filtest instrunie t tl t co Id be found for 
gratifying his resenljnents by a perveis on of the forms of law, 
and with felicity fixed upon Sir Thomas BiEing, who, by all 
sorts of meannesses, frauds, and atrocities, aided by natural 
shrewdness, or rather low cunning, had contrived to raise him- 
self from deep obscurity to a puisne judge of the King's 
Bench; and in that situation had shown himself ready to obey 
every mandate, and to pander to e^'ery caprice of tliose who 
who could give him still h h 1 n Tl o fie 

earliest of the long list i i \ I 1 ad h ha e 

attained to eminence Ij m d ra 1 of 1 n and 
talent, and an utter wa f f n j I d a d fo n 
eney.* 

His family and the place of his education are unknown. 
He was supposed to have been the clerk of an attorney ; thus 

* A list by no meaHS liiuitod to Eueliinil, but veiy much lengthened out 
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making himself well acquainted witb the rules of practice 
and the less reputable parte of the law. However, he con- 
trived (which must have been a difficult matter in those days, 
when almost all who were admitted at the inna of court wei-e 
young men of good birth and breeding) to keep his terms and 
lo be called to the bar. He had considerable business, although 
not of the most creditable description, and in due time he took 
the degree of the coif, that is, became a serjeant. 

His ambition grew with his success, and notiiing would sat- 
isfy him but official prefennent. Kow began the grand con- 
troversy respecting the succession to the crown ; and the claim 
to it through the house of Mortimer, which bad long been a 
mere matter of speculation, was brought into formidable activity 
in the person of Richard, Duke of Tork. Billing, fhmk- 
mg that a posaeasion of ilwie hilf a century must render tho 
Lancastrian cause trmmphtnt, notwithstaaiding the imbecility 
of the reignmg sovereign, was outrageously loyal. He de- 
rided all objections to a title which the nation had so often 
solemnly lecogm/ed enKij^ing on tlie prudence of Henry 
IV, the gallantly of Henry V, and the piety of the holy 
Heniy YT, undci whose mild suay the country now floui- 
i«Iied, happily iid of ail li'' continental dependencies. He even 
imitated the example of Sir John Fortescue, and published a 
ti'eatise upon t!ie subject, which he concluded with an exhor- 
tation "that all who dared, by act, writing, or speech, to call 
in question the power of Parliament to accept the resignation 
of Richard IL, or to depose him for the ciimes he had com- 
mitted, and to call to the throne the member of the royal 
family most worthy to fill it, according to the fashion of our 
Saxon ancestors, should be proceeded against as traitors." 
This so pleai^ed Waynflele. tlie chancellor, and the other 
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Lancastrian leiiders, that Billing \v;is tliei-eupon made kuig'a 
seijeant, and knighted. 

When the right to the crown was argued, like a peerage 
ease, at the bar of Ihe House of Lords, Billing appeared as 
counsel for Henry VL, leading the attorney and solicitor gen- 
erai; but it was I'emarlted (hat his Are liad slackened mucli, 
and he was very coicplimentary lo the Duke of York, who, 
since the battle of Northampton, had been virtuaDy master of 
tlie kingdom. 

"VVe know nothing more of the proceedings of ihis unprin- 
cipled adventurer until after the iall of Duke Eiehard, when the 
second battle of St. Alban's hiid placed hia eldest son on the 
thione. Instantly Sir Thomas Billing sent in his adhesion; 
and such zeal did he express in favor of t!ie new dynasly tliat 
his patent of king's serjennt was renewed, and lie became 
principal law adviser to Edward IV. When Parliament 
assembled, receiving a writ of summons to tlie House of 
Lords, he assisted in framing the acts by which Sir J. For- 
tescue and the principal Lancastrians, his patrons, were 
attainted, and the last three reigns were pronounced tyran- 
nical usurpations. He iikowise took an active part in the 
measures by whicli Ihe pei-severing efforfs of Queen Margaret 
to regain her ascendency were disconcerted, and Henry VI. 
was lodged a close prisoner in the Tower of I«ndon. 

Sir Jolin Markham, the honorable and consistent Yorkist, 
now at the heail of the administration of the criminal law, 
was hy no means so vigorous in convicting Lancastrians, or 
persons suspected of Lancastrianisni, as Edward and his mili- 
tary adherents wished; and when state prosecutions failed, 
thei'e were strong murmurs against him. In these Mr. Ser- 
jeant Billing joineil, suggesting how much better it would be 
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loi the publn, tion^oiU ty if the Hw were properly enlorced 
It would have apiean.d \eij ungiaoious as well is iihitraiy 
to ibsplace the chief justice who I ad b^en bu h a tuend to 
the house of loik and was so geneially respected Tl at 
there might bJ one judge tu h lelied upon iviio might 
be put into comniiiisious ot oyei and teimiiei Biihng nas 
made a puisne justice of the Couit of Kings Bench He 
■B »=■ not Bitished witli this eleritun \ihi h litfle impioved lus 
position ill the piiDfession ; but he hoped speedily to be on the 
woolsack, and he was resolved that mere scruples of conscience 
should not hold him back. 

Being thus intrusted with the sword of justice, he soon 
fleshed it in the unfortunate "Walter "Walker, indicted before 
him on the statute 26 Edward III,, for compassing and iina- 
gining the death of the king. The prisoner kept an inn called 
the Crown, in Clieapside, in the city of London, and was 
obnoxious to the government because a club of young men 
met there who were suspected to be Lancasti-ians, and to be 
plotting the restoration of the imprisoned king. But there 
was no witness to speak to any such treasonable consult; and 
the only evidence to support the charge was, that the prisoner 
had once, in a meny mood, said to Lis son, then a boy, " Tom, 
if thon behavest thyself well, I will make thee licir to the 
Crown." 

Counsel were not allowed to plead in such cases then, or 
for more than three centuries after; but the poor publiciin 
himself nrged that he never had fornied aoy evil intention 
upon the liiag'3 life, — that he had ever peaceably submitted 
to'tlie ruhng powers, — and that though he could not deny 
liie words imputed lo him, they were only spoken to amuse 
his little boy, meaning that lie should succeed him as master 
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of the Crown Tavern, in Cheapside, and, like liim, employ 
liimself in selling sack, 

Mr. Justice Billing, however, ruled — 

" That upon the just construction of the statute of trea- 
sons, which was only declaratory of the common law, there 
was 110 necessity, in supporting such a chaise, to prove a de- 
sign to take away the natural life of the kmg ; that any thing 
showing a disposition to foueli his I'oyal state and dignity was 
sufBcient ; and that the words proved were inconsistent with 
that reverence for the hereditai'y descent of the crown which 
was due from every subject under tbe oath of allegiance ; 
therefore, if the jury believed the witness, about which there 
could be no doubt, as the prisoner did not venture to deny the 
treasonable language which he had used, they were bound to 
find him guilty." 

A verdict of guilfj' was accordingly returned, and tJie poor 
publican was hanged, drawn, and quartered.® 

Mr. Justice Billing b said lo h;ive made the criminal law 
thus bend to the wislies of the king and the ministers in other 
cases, (he particulars of which have not been transmitted to 
as; and he became a special favorite at court, all hia former 
exti-avagancea about cashiering kings and electing others in 
tteir slead being forgotten, in eonaideration of the zeal he 
displayed smce his conversion lo the doctrine of " divine 
right." 

Therefore, when the ciiief justice had allowed Sir Thomas 
Cooke to escape the penalties of treason, after his forfeitures 
had been looked to with eagerness on account of the gt-eat 
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wealtU he liad aoeumulafed, there was a general cry in the 
palace at "WestmiiiBtei; that he ought not to be permitted longer 
to mislead juries, and that Mr. Justice Billing, of such 
approved loyalty and firmness, should be appoioted to suc- 
ceed him, rather than the attorney or solicitor general, 
who, getting on Ihe bencli, might, like him, follow popular 
courses, 

Accoi-dingly, a siq'ersetJi'as to Sir John Markham was made 
out immediately after the trial of Mex v. Covke, and the same 
day a writ passed the great seal, whereby "the king's trusty 
and well-heloved Sir Thomas Billing, Knight, was assigned 
as chief justice to hold pleas before the king himself." 

The very next terra came on the trial of Sir Thomas Bur- 
dett. This descendant of one of the companions of William 
the ConqueiTDr, and ancestor of the late Sir Francis Burdett, 
lived at Arrow, in Warwickshire, where he had large posses- 
sions. He had been a Yorkist, but somehow was out of favor 
at court; and the king, making a progress in those parts, had 
rather wantonly entered his park, and hunted and killed a 
white buck, of which he was peculiarly fond. When the fiery 
knight, who had been from home, heard of this affair, which 
he construed into a premeditated insult, he exclaimed, "I 
wish that the buck, horns and all, were in the helly of the 
man who advised the king to kill it ; " or, as some reported, 
" were in the king's own belly." The opportunity was 
thought favorable for being revenged on an obnoxious person. 
Accordingly he was arrested, brought to London, and tried at 
the King's Bench bar on a cliarge of treason, for having com- 
passed and imagined the death and doslruction of " our lord 
the king." 

The prisoner proved, by most respectable \ 
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tlie wish lie h\i nahly expre=scd was tpplied only to the man 
who alvjied Ihe km^ to kill thp Ueei and tontended that 
words did not imount to treaison -ind thai — although, on 
provocation he had utteied in ineveient c\pies3ion which 
he deeplj legretted — in=teid of httTing any design upon the 
king's life, he was ready to fight for his right to the crown, aa 
he had done before ; and that he wouid willingly die in hia 
defence. 

" Lord Chief Justice Bilhng left it to the jury to consider 
what the words were ; for if the prisoner had only expressed 
a wish that the hucit and his horns were in the belly of the 
man who advised the king to kill the buck, it would not be a 
case of treason, and the jniy would be hound lo acquit ; bat 
the story as told by the witnesses for the crown was much 
more probable, for sovereigns were not usually advised on 
such affairs, and it had been shown that on this o<!<iasion the 
king had acted entirely of his own head, without any advisers, 
as the prisoner, when he uttered the treasonable words, must 
have well known : then, if the words really were as alleged 
by the witnesses for the crown, they clearly did show a trea- 
sonable purpose. Words merely expressing an opinion, how- 
ever erroneous the opinion, might not amount to treason ; but 
when the words refer to a purpose, and incite lo an act, they 
might come within the statute. Here the king's death had 
certainly been in the contemplation of the prisoner; in wish- 
ing a violence to be done which must inevitably have caused 
his death, he imagined and compassed it. Tiiis was, in truth, 
advising, counselhng, and commanding others to take away 
the sacred life of his majesty. If the wicked deed had been 
done, would not the piiaoner, in case the object of his ven- 
geance had been a subject, have been an accessory before the 
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fact ? * But in treason accessories befoi-e the fact were priuci- 
pals, and the prisoner was not at liberly to plead that what 
he liad pianned had not been accomplished. Therefore, if the 
jury belipved that he had uttered the IrPisontble wish direct- 
ed against his majeaty'e own =i<itd perbon, they weie bound 
to uwnict him " 

The juiy immediately Kfuiiipd a leijict of gndly, ind 
the fiightfiil sentence m high tieasoii, being pronounced, was 
c-iiiied iBto execution with all its honors This barbanty 
made a depp impieosion on the public mind, and, to aggi ivate 
the misconduct of the jud^e, i rumoi wis pmpigated th tt 
the late virtucms thief justice hid been displaced beciuse he 
bad refused to concur in it 

Loid Chiet Justice Eillin^, hiving justified his piomotioa 
by the reaegade zeal he dispiajed foi ins new fiiends, and 
enmity to his old associates, was suddenly thiowa into the 
greatest ppiplpxifj, and he must haie regietted thit Iip hid 
ever left the Laucaatnana One of the most extraordinary 
ri-volutions m hiiloiy, — ■nhen i long contmiiance of public 
tranquillity was looked for, — without a battle, drove JEdward 
IV. into exile, and replaced Henry VI. on the throne,' after 
ho had languished ten years as a captue m the Tower of 

There is no authentic account of Billing's depoitmcut ii! 



* It was, Tve may suppose, from this cliarge tliat Mf. Justice Ciu'tia, of 
the Supreme Court of^tbe United States, got the law I'etailed in his cha^;^ 
to the grand jury of the Massachusetts District, in oouaequence of which 
indietmenta were fonnd against Wendell Phillips and Theodoro Parker for 
obstructing the eiecuiion of the fugitive siave act — on the Btoond that 
certain speeches of theirs in Faneui! Hall against that statute " referred to a 
purpose" and "incited to an act" of resistaaee to it, thereby making their 
expression of opinion criminal. — Ed. 
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this crisis, and we can only conjecture the cuiming means he 
would resort to, and the pretences he would set up, to ieep 
his place a,nd to escape puuishiaent. Certain it ia, that within 
a few days from the time wlien Henry went in proceasion 
fi'OTa his prison in the Tower to liia palace at Westmin- 
ster, with the crown on his head, while almost all other func- 
tionaries of the late goyernment had fled, or were shut up in 
jail, a writ passed the great seal, beai-ing dale the 49th year 
of his reign, by which he assigned " his trusty and well- 
heloved Sir John Billing, Knight, as his chief justice to hold 
pleas in his court before him." There can be as little doubt that 
he was present at the Parliament which was summoned imme- 
diately after in Henry's name, when the crown was entailed 
on Henry and his issue, Edward was declared a usurper, his 
most active adherents were attainted, and all the statutes 
which had passed dumg his reign were repealed. It is not 
improbable that there had been a secret understanding be- 
tween Billing and the Earl of Warwick, (the hing maker,) 
who himself so often changed sides, and who was now in pos- 
session of the whole authority of the goyernment. 

While Edward was a fugitiye in foreign paits, the doeti-ino 
of divine right was, no doubt, at a discount in England, and 
Billing may have again bolted his ai'guments about the power 
of the people to choose their rulere ; although, aceoi-ding to 
the supei'Stitiou of the age, he more probably countenanced 
the belief that Hemy wsls a saint, and that he was restored 
by the direct interpositiou of Heaven. 

But one would think he must have been at his wits' end 
when, in the spring of the following year, Edward IV. landed 
at Bavenspurg, gained the battle of Barnet, and, after the 
murder of Henry TI. and the Prince of Wales, was again 
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on tlie Ihiont ii tlioit i mil ■Billing do =(ciii tc hvif 
found gre^t diflicullj in r sJ mg hia j eice riiough he was 
di missed fiom his office it Tvas allowed to rem'tin \acant 
about » twelvemonth, duiing which time he 11 luppo^ed to 
hive been m hiding But he had vowed that, whatt\ei 
changes might taJte place on the throne, he himself should die 
chief justice of the King's Bench; and he contrived to be as 
good as his word. 

By hia own representations, or the intercession of friends, 
or the hope of the good services he might yet render in get- 
ting rid of troublesome opponents, the king was induced fo 
declare his belief that he who had sat on tlie trials of "Walker 
and Burdet had unwillingly submitted to force during the late 
usurpation; and oa the 17th of June, 1472, a writ passed the 
great seal, by which his majesty assigned " his right trusty 
and well-beloved Sir John Billing, Knight, as Chief Justice 
to hold pleas before his Majesty himself" 

For nearly nine years after, he coutiaued in the possession 
of his office, without being driven again to change his princi- 
ples or his party. One good deed he did, which should be 
recorded of him — in advising Edward IV. to grant a pai-don 
to an old Lancastrian, Su- John Fortescue. But for the pur- 
pose of reducing this illustrious judge to the reproach of in- 
conaiateacy, which he knew made his own name a by-word, 
he imposed a condition that the author of De Laudibus should 
publish a new treatise, to refute that which he had before 
composed, pi-oving the right of the house of Lancaster to the 
Ihi-one ; and forced him to present the petition ia which he 
assures tlie king "that he hath so clearly disproved all the ar- 
guments that have been made against Ids right and title, tliat 
now there remaineth no color or matter of argument to the 
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hurt or infamy of the same right or title by reason of any 
such writing, but the same right and title stand now tlie more 
clear and open by that any sucli writings have been made 

There are many decisions of Chief Justice Billing on dry 
points of law to be found in the Year Books, but there is only 
one other trial of historical importance mentioned in which he 
took any part ; and it is much to be feared that on this occa- 
sion he inflamed, instead of soothing, the violent passions of 
bis master, with whom he had become a special favorite. 

Edward IV"., after repeated quarrels and reconciliations 
with his brother, the Duke of Clarence, at last brought him to 
trial, at the bar of the House of Lords, on a charge of high 
treason. The judges were summoned to attend, and Lord 
Chief Justice Billing was their mouthpiece. We have only 
a very defective account of this trial, and it would appear that 
nothing was proved against the first prince of the blood, ex- 
cept that he had complained of the unlawful conviction of 
Eurdet, who had been in his service ; that he had accused the 
king of dealing in magic, and had cast some doubts oti his 
legitimacy ; that he had induced his servants to swear that 
they would be true to him, without any reservation of their 
allegiance to their sovereign ; and that he had surrepti- 
tiously obtdncd and preserved an attested copy of an act of 
Parliament, passed during tlie late usurpation, declaring him 
next heir to the crown after the male issue of Henry VI. 
The Duhe of Buckingham presided as high steward, and in 
that capacity ought to have laid down the law to the peers ; 
but, to lessen his responsibility, he put the question to the 
judges, "whether the mattei's proved against the Duke of 
Clarence amounted, in point of law, lo high treason." Chief 



ism. jy Google 



A.D. was.] THOMAS BILLING. 75 

Jiiatiee Billing answered iii tlie affirmative. Therefore a 
unanimous verdict of guilty was given, and sentence of deatli 
was pronounced in the usual form, I dare say Billing would 
Dot have hesitated in declaring his opinion that tlie beheading 
might be commuted to drowning in a butt of malmsey wine ; 
but this story of Clarence's exit, once so current, is now gen- 
erally discredited, and the belief is, that Jie was privately exe- 
cuted in the Tower, according to his sentence. ■ ■ 

Lord Chief Justice Billing enjoyed the felicitous fate 
accoi'dod to very few persons of any distinction in those times 
— that he never was imprisoned, that he never was in exile, 
and that he died a natural death. In the spring of the year 
1482, he was struck with apoplexy, and he expired in a few 
days — fulfilling his vow — for he remained to the Jast chief 
justice of the King's Bench, after a tenure of office for sev- 
enteen yeai'S, in the midst of civil wars and i-evolutions. 

He amassed immense wealth, but dying childless, it went to 
distant relations, for whom he could have felt no tenderness. 
Notwithstanding hia worldly prosperity, few would envy him. 
He might have been feared and flattered, but he could not 
have been beloved or respected, by his contemporaries ; and 
his name, contrasted with those of Fortescue and Markham, 
was long used as an impersonation of the most hollow, deceit- 
ful, and selfish qualities winch can disgrace mankind. 
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CHAPTER IV. 
JOHN FITZJAMES. 

Of obscure birtli, and not brilliant talents, Sir Joliii Fitz- 
jam.es made his fortune by his great good humor, and by 
being at college with Cardinal Wolsey. It is said that Fitz- 
jaates, who was a Somerset'^hire raan, kept up an intimacy 
with "Wolsey when the latter had become a village parson in 
that county ; and that he was actuaUy in the brawl at the fair 
when his reverence, haying got drunk, was set in tlie stocka 
by Sir Amy as Paulet. 

While Wolsey tried liis luck in the church, with little hope 
of promotion, Fitzjames was keeping his terms in the inns of 
court ; but he chiefly distinguished himself on gaudy days, by 
dancing before the judges, playing the part of " Abbot of 
Misrule," and swearing strange oaths — especially by St. 
Gillian, his tutelary saint. His agreeable maanei-s made him 
popular with the "readers" and "bendiers;" and through 
their favor, although very deficient in "moots" and "bolts," 
he was called to the outer bar. Clients, however, he had 
none, and he was in deep despair, when his former chum — 
haviag insinuated himself into the good graces of the stei'n 
and wary old man, Henry VII., and those of the gay and 
licentious youth, Henry VIII. — was rapidly advancing to 
greatness. Wolsey, while almoner, and holding subordinate 
offices about the court, took notice of Fitujames, advised him 
to stick to the profession, and was able to throw some business 
in his way in the court of Wards and Livei-ies — 

(76) 



Hosmnjy Google 



Fitzjames was devotedly of this second class, and was even 
suspected to assist his patron in pursuits which drew upon 
him Queeu Catharine's censure : -— 

" Of his own body he ivas ill, and give 
The clergy ill example." 

For these or other services, the cai-dinal, not Jong after he 
wrested the great seal fram Archbishop Wareham, and had 
all legal patronage conferred upon him, boldly made Fita- 
james attorney general, notwithstanding loud complaints from 
competitors of his inexperience and incapacity. 

The only state trial which he had to conduct was that of 
the imfortunafe Stafford, Duke of Buckingham, who, having 
quarrelled with Wolsey, and called him a *' butcher's cur," 
was prosecuted for high treason before the lord high chancel- 
lor and Court of Peers, ou very frivolous grounds. Fitzjames 
had little difficulty in procuring a conviction ; and although 
the manner in which he pressed the case seems shocking to 
us, he probably was not considered to have exceeded the line 
of his duty; aud Shakapeare makes Buckingham, returning 
from "Westminster HaD to the Tower, exclaim — 

" I had my toial, 
And, must needs giy, a noble one ; which mslies nie 
A little happier thau my wretched father." 

The result was, at all events, highly satisfactory to Wolsey, 
who, in the beginning of the following year, created Fitzjames 
a puisne judge of the Court of King's Bench, with a promise 
of being raised to be chief justice as soon as there should be 
a vacancy. Sir John Fineus, turned of eighty, was expected 
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to drop every term, but held on four years longer. As soon 
as Le expired, Fitzjames was appointed his successor. Wol- 
sey still zealously supported him, although thereby incumng 
considerable obloquy. It was generiJly thought that the new 
chief was not only wanting in gravity of moral chai'acter, but 
that he had not sufficient professional knowledge for such a 
situation. His highest quality was discretion, which generally 
enabled him to conceal his ignorance, and to disarm opposi- 
tion. Fortunately for him, the question which then agitated 
the country respecting the validity of the king's marriage 
with Catharine of Arragon, was considered to depend entirely 
on the canon law, and he was not called upon to give any 
opinion upon it. He thus quietly discharged the duties of his 
ofSoe till "Wolsey'a fall. But he then experienced much per- 
plcidty. Was he to desert his patron, or to sacrifice his 
plaee ? He had'an exaggei-ated notion of the king's vengeful 
feelings. The cardinal having been not only deprived of the 
gi'eat seal, but banished to Esher, and robbed of almost the 
whole of his property under process of prmmunire, while an 
impeachment for ti'eason was still threatened against him, 
the chief justice concluded that his utter destruction was re- 
solved upon, and that no one could show him any sympathy 
without sharing his fate. Therefore, instead of going privately 
to visit him, as some old friends did, he joined in the cry 
against him, and assisted his enemies to the utmost. Wolsey 
readily surrendered all his private property, but wished, for 
the benefit of hia successors, to save the palace at Whitehall, 
■which belonged to the see of York, being the gift of a former 
archbishop. A reference was then made to the judges, 
" whether it was not forfeited to tlie ci-own ; " when the chief 
justice suggested the fraudulent expedient of a fictitious 
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recoveiy in the Court of Common Pleas, whereby it sliould be 
adjuclged to the king under a superior title. He had not tlie 
courage to show himself in the presence of the man to whom 
he owed every thing ; and Slielley, a puisne judge, was 
deputed to make the proposal to him in the king's name. 
" Master Shelley," said the cardinal, " ye shall make report 
to his highness that I am his obedient subject, and faithful 
chaplain and bondsman, whose royal commandment and re- 
quest I will in no wise disobey, but most gladly fuMI and 
accomplish his princely will and pleasure in all things, and 
in especial in this matter, inasmuch as the fathers of the law 
all say that I may lawfdly do it. Therefore I charge your 
conscience, and discharge mine. Howbeit, I pray you show 
his majesty from me that I most humbly desire his highness 
to call to his most gracious remembrance that there is both 
heaven and hell." 

This answer was, no doubt, repoi-ted by Shelley to his 
brethren assembled in the Exchequer Chamber, althougli, 
probably, not to the king ; but it excited no remorse in the 
breast of Chief Justice Fitajames, who perfected the ma- 
chinery by which the town i-esidence of the Archbishops of 
York henceforth was annexed to the crown, and declared his 
readiness to concur in a^iy proceedings by which the proud 
ecdesiastic, who had ventured to sneer at the reverend sages 
of the law, might be brought to condign punishment. 

Accordingly, when Parliament met, and a select committee 
of the House of Lords was appointed to draw up articles of 
impeachment against Wolaey, Chief Justice Fitzjames, although 
only summoned, like the other judges, as an assessor, was 
actually made a member of the committee, joined in their 
deliberations, and signed their report. 
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The authority of the chief justice gave such weight lo the 
articles that they were agreed to by the lords, nemine conira- 
dtctmte ; but his ingratitude and tergiversation caused much 
scandal out of doors, and he had the mortification to fmd that 
he might have acted an honorable and fi'ieadly part without 
auy risk to himself, as the king, retaining a hankering kind- 
ness for his old fiivorite, not only praised the fidelity of Cav- 
endish and the cardinal's other dependants who stuck by him 
in adversity, but took Ci-oiawell inlo favor, and advanced 
him to the highest dignities, pleased with his gallant defence 
of his old master : thus the articlea of impeachment (on 
which, probably, Fitzjames had founded hcpea of the great 
seal for himself) were ignominiously i-ejected ia the House 
of Commons. 

The reei'eaat chief justice must have been much alarmed 
by the report that Wolsey, whom he had abandoned, if not 
betrayed, was likely to be restored to power, and he must 
liave been considerably relieved by the certain intelligence of 
the sad scene at Iieicester Abbey in the following autumn, 
which secured him forever against the fear of being upbraided 
01 punished m this world accoidmg to his deseitt. However, 
lie had no-v lost all dignity of chaiaotei ind henceforth he 
lias used as i vile in^tiument to apply the crnnm'il law for 
the pleasuie of the tji'^nt on the thron**, whose lelish for 
blood soon heg'^n to display liself, and became more eiger the 
more it was gratifaed 

Henry retammg all the doctrines of the Bomau Catholic 
leljgion which we Piotestants eonsidei mo't objectionable but 
making himself pope in England in place of the Bishop of 
Kome, laws were enacted subjecting to the penalties of treason 
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all who denied liig suprema/:y ; * and many of these offenders 
were tried aiid condemned by Lord Chief Justice Fitajames, 
although he was suspected of being in h:a heart adverae to all 
innovatioa in religion. 

I must confine myself to the two moat illustrious victims 
sacrificed by him — Fisher, Bishop of llochester, and Sir 
Thomas More. Heniy, not contented wilh having them 
attainted of misprision of treason, for which they were suffer- 
ing the sentence of forfeiture of all their property and im- 
prisonment during life, was determined to bring them both to 
the block, and for this purpose issued a special commission 
to tiy them on the capital charge of having denied his su- 
premacy. The lord chancellor was first commissioner ; but it 
was intended that the responsibility and the odium should 
cbieiiy rest on the Lord Chief Justice Fitzjamea, who was 
joined in the commission along with several other common 
law judges of inferior rank. 

The case against the Bishop of Rochester rested on the 
evidence of Eich, the solicitor general, who swore he had 
heard the prisoner say, " I believe in my conscience, and by 
my learning I assuredly know, that the king neither is, nor 
by right can be, supreme head of the church of England ; " 
but admitted that this was in a confidential conversation, 
which he had introduced by declaring that " he came from 
the king to ask what the bishop's opinion was upon this ques- 
tion, and by assuring him that it never should be mentioned 
to any one except the king, and that the king had promised 

* The teoent claim set up in Araerioa for legislative enpreraaoy over 
conscience — n claim contended for by so many of our ]«adine lawyers sud 
liirines — is not less blasphemoiis and outrageous than this olaim of Henry 
VIII., andhdongii to the same category. — i!rf. 
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he never should be drawa into question for it afterwards." 
The prisoner contending that he was not guilty of the capital 
crime charged for words so spoken, the matter was referred 
to the judges. 

" Loi-d Chief Justice Fitzjamea, in their names, declared 
' that this message or promise from, the king to the prisoner 
neither did nor couJd, hy rigor of law, discharge him ; but in 
so declaring of his mind and conscience against the suprem- 
acy — yea, though it were at the king's own request or 
commandment — he committed treason by the statute, and 
nothing can discharge him from death but the king's pardon.' " 

Bishop of Bochester. — " Yet I pray jou, my lords, consider 
that by alt equity, justice, worldly honesty, and courteous 
dealing, I cannot, as the case standeth, be directly charged 
therewith as with treason, though I had spoken the words 
indeed, the same not being spoken maliciously, but in the way 
of advice or counsel, when it was required of me by the king 
himself J and that favor the very words of the statute do give 
me, being made only against such as shall ' maliciously gain- 
say the king's supremacy,' and none other ; wherefore, al- 
though by rigor of law you may take occasion thus to 
condemn me, yet I hope you cannot find iaw, except you 
add rigor to that law, to tait me down, which herein I have 
not deserved." 

Fitzjames, C. J. — " All my brethren are agreed that ' ma- 
lieiomly' is a term of art and an inference of law, not a 
qualification of fact. In trutli, it is a superfluous and void 
ivord ! for if a man speak against the king's supremacy by 
any manner of means, that speaking is to be understood and 
taken in law as molicious." 

" If the law be so, then it is a hard 
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exposition, and (as I take it) contrary to the meaning of 
them that made the law, as well as of ordinary persons who 
read it. But then, my lords, what says your wisdom to this 
question, ' Whether a single testimony may be admitted to 
prove me guilty of treason; and may it not be answered by 
my negative ? ' Often have I heard it said, that to overcome 
the presumption fi-om the oath of allegiance to the king's 
majesty, and to guard against the dire consequences of the 
penalties for treason falling on the head of an ianocent man, 
none shall be convicted thereof save on the evidence of two 
witnesses at the least." 

Fitijames, O. J. — "This being the king's case, it vesta 
much in the conscience and discretion of the jury ; and as 
ihey upon the evidence shall find it, you are either to he 
acquitted or else to be condemned." 

The report says that "the bishop answered with many 
more words, both wisely and profoundly uttered, and that 
with a raervailous, couragious, and rare constancy, insomuch 
as many of his hearers — yea, some of the judges — lamented 
so grievously, that their inward sorrow was expressed by the 
outward teares in their eyes, to pei-ceive such a famous and 
reverend man in danger to be condemned to a cruell death 
upon so weake evidence, given by such an accuser, contrary 
to all faith, and the promise of the Idng himself." 

A packed jury, being left to their conscience and discretion, 
found a verdict of guilty; and Henry was able to make 
good his saying, when he was told that the pope intended to 
send Bishop Fisher a cardinal's hat — '"Fore God, then, he 
shall wear it on his shoulders, for I wil! have his head off," 

The conduct of the chief justice at the trial of Sir Thomas 
More was not less atrocious. After the case for the crown 
had been closed, the prisoner, in an able address to the jury, 
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clpaily proved that theie was no e\ idence whateTcr to support 
tie Lhaige -mi that henia entitled to fin acquittal; when 
IviLh ihe iSohi-itor genei il wna perm fted to present himself 
in the witness box, and to sweai fxlaely th'it ' having oh- 
eived in a pii\ate conversalioa wifh tlie prisoner in the 
Toner No Parhiment could make i law that God should 
not be Grod " bii Thoims replied No more can the Parlia- 
ment make the kmg supieme head of the chiueh " 

A verdict of guilty was pronounced igaiast the prisoner, 
notwithstandmg his solemn denial of e\ er having spoken these 
woid^ He then move! m aneit of julfm.ent, that the 
indictment was msufBuent i it did not piopeily follow the 
words oi the statute which male ithgh ireison to deny the 
king's s«pipma«y even supposiug that Puhament had power 
to pass such a statute. The lord chancellor, whose duty it 
was, as head of the commission, to pass the sentence — " not 
wilhng," says the report, " to take the whole load of his 
condemnation on himself, asked in open court the advice of 
Sir John Fitzjaines, the lord chief justice of Engliind, 
whether the indictment was valid or no." 

Fitzjames, G. J. — " My lords all, by St. Gillian, (for that 
was always his oalh,) I must needs confess that if the act of 
Parhament be not unlawful, then the indictment is not, in my 
conscience, invalid." 

Lord OkanceUoT. — " Quid adhuc desideramus, testimoni- 
um ? Eeas est mortis. (What more do we need ? He is worthy 
of death.) Sir Thomas More, you being, by the opinion of 
that reverend judge, the chief justice of England, and of all 

" Tliie would tiardlj be allowed by some of our Ameiioan juridical deniers 
and deridecs of tlie " higher law." It is hard to distii^uiah a law (such, as 
the fugitive slave aol) which sets the moral sentiment at defiance, from n 
law that God shall not Ije God. — Ed. 
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his Lretlii'cii, duly convicted of high treason, this court doth 
adjudge that you be cari'ied biMik to the Tower of I/ondon, 
wad that you be thence drawn on a hui^dle to Tybum, where 
you are to be hanged till you ai-e half dead, and then being 
cut down alive and embowelled, and your bowels burnt before 
your fiice, you are to be beiieaded and quartered, your four 
quarters being set up over the four gates of the city, and your 
head upon London Bridge." 

No one caa deny that Lord Chief Ju'itiee Fit^jame& ivji, 
an accessory to this atrocious murder. 

The next occasion of his attracting the notice of th^ public 
■was when he pres ded it the tnala of Smeaton. and the other 
supposed gall ints of Aone Eoleyn. Luckily for him, no 
particulars of these tiials bate come down to «s, and we 
lemam ignoiant of the arts ly which a conviction was oh- 
tim d niii evea a eonjession — ilthough there is every reason 
to believe that the parties weio innocent. According to the 
rules of evidence which tlien prevailed, the convictions and con- 
fessions of tlie gallants were to be given in evidence to establish 
the guilt of the unhappy queen, for whose death Henrj was 
now as impatient as he had once been to malse her his wife. 

"When the lord high steward and the peers assembled for 
her trial, Fitzjames and the other judges attended, merely as 
assessors, to advise on any point of law which might arise. I 
do not find that they were consulted till the verdict of guilty 
had been recorded, and sentence was to be pronounced. 
Burning was the death which the law appointed for a woman 
attainted of treason ; yet as Anne had been Queen of Eng- 
land, some peers suggested that it might be left to the king 
to determine whether she should die such a cruel and igoo- 
s death, or be beheaded, a punishment supposed to be 
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Attended with less puin and less disgrace. But then a 
difficulty arose whether, although the king might remit all the 
atrocities of the sentence on a man for treason, except be- 
heading, which is part of it, he could order a person to be 
beheaded who was sentenced to be burnt. A solution was 
proposed, that she should he sentenced by the lord high stew- 
ard to be " burnt or beheaded at the king's pleasure ; " and 
the opinion of the judges was asked, " whether such a sentence 
could be lawfully pronounced." 

Fitzjames, 0. J. — " My lords, neither myself nor any of 
my learned brothers have ever known or found in the records, 
or read in the hooks, or known or heard of, a sentence of 
death in the alternative or disjunofive, and incline to think 
that it would be bad for uncertainty. The law delights in 
certainty. Where a choice is given, by what means is the 
choice to be exercised ? And if the sheriff receives no 
special directions, what is he to do ? Is sentence to be stayed 
till special directions are en y e k ng ? and if no special 
directions are given, is he p o e be g attainted, to escape 
all punishment ? Prud n an n y ad 'ises you stare super 
antiquas mas ; and that lb u precedent is without 

safety." 

After due deiiberatioi , as h an absolute sentence 

of beheading would be lawful, and it was pi-onounced accord- 
ingly ; the court beinggreatly comforted by recollecting that no 
writ of error lay, and that their judgment could not be reversed. 

Fitzjames died in the year 1539, before this judgment 
served as a precedent for that upon the unfortunate Queen 
Catharine Howard ; and he was much missed when the bloody 
statute of the Six Articles brought so manj, both of the old 
and of the reformed faith, on capital cbargei, before the Court 
of King's Bench. 
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CHAPTER V. 

THOMAS FLEMING. 

The greatest part of my readers never befoi'e read or heard 
of the uanie of Thomas Fleming; yet, starting in the profes- 
sion of the law with Francis Bacon, he was not only preferred 
to liim by attorneya, but by prime ministers, and he had the 
highest professional honors showered upon him, while the im- 
mortal philosopher, orator, and fine wi-iter continued to languisli 
at the bar without any advancement, notwithstanding aU his 
merits and oil his intrigues. But. Fleming had superior good 
fortune, and enjoyed temporary consequences, because he was 
a mere lawyer — because be harbored no idea or aspirations 
beyond the routine of Westminster Hall — because he did not 
mortify the vanity of the witty, or alarm the jealousy of the 
ambitious. 

He was the younger son of a gentleman of small estate in 
the Isle of Wight. I do not find any account of his early ed- 
ucation, and very little interest can now be felt respecting it; 
although we catcSi so eagerly at any trait of the boyhood of 
his rival, whom he despised. Soon after he was called to the 
bar, by unwearied drudgery he got into considerable practice ; 
and it was remarked that he always tried how much labor he 
could bestow upon every case intrusted to him, while his more 
lively competitors tried with how little labor they could credit- 
ably perform their duty. 

In the end of the year 1594, he was called to the degree of 
Serjeant, along with eight others, and was thought to be the 
(87) 
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most deeply versed in llie law of real actions of the whole 
batch. It happened that, soon after, there was a vacancy in 
the office of aoheitor general, on the promotion of Sir Edward 
Coke to he attorney general. Bacon moved heaven and earth 
that he himself might succeed to it. He wrote to his uncle, 
Lord Treasurer Burleigh, saying, " I hope jou will think I 
am no unlikely piece of wood to shape you a true servant of." 
He wrote lo the Queen Elizabeth, saying, "I affect myself to 
a place of my profession, anch as I do see divers younger in 
proceeding to myself, and men of no great note, do without 
blame aspire unto ; but if your majesty like others better, I 
ehftU, with the Lacedemonian, be glad that there is such choice 
of abler men than myself." He accompanied this letter with 
a valuable jewel, to show off her beauty. He did wliat he 
thought would be still more serviceable, and, indeed, conclu- 
sive; he prevailed upon tlio young Earl of Essex, then in 
the highest favor with the aged queen, earnestly to press his 
suit. But the appointnjent was left with the lord treasurer, 
and he decided immediately against his nephew, who was re- 
ported to be no lawyer, i'rom giving up his time to profane 
learning — who had lately made an indiscreet, although very 
eloquent, speech in the House of Commons — and wlio, if pro- 
moted, might be a danErerous rival lo his cousin, Robert Cecil, 
then entering p 1 1 1 te ad de, t n d 1 y his sire to be prima 
minister. The cun mg ol 1 fox hen inquu-ed who would be 
a competent person to do he q een "s business in her courts, 
and would give o unea e s el e vl ere ; and he was told by 
several black-letter judge horn le consulted that "Serjeant 
Fleming was the man for him." After the office had been 
kept vacant by these intrigues above a year, Seijeant Fleming 
was actually appointed. Bacon's anguish was exasperated by 
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comparing himself with the new solicitor! and in writing to 
Essex, after enuraeraling liis own pretensions, he says, "When 
I add hereunto the obscureness and many exceptions to my 
competitor, I cannot hut conclude with myself that no man ever 
had a more exquisite disgrace." He resolved at iirst to shut 
himself up for the rest of his days in a cloister at Cambridge. 
A soothing message from the queen induced him t) rema n it 
the har ; but he had the mortification to see the ra^n w horn ho 
ntterly despised much higher in the law than himself durrag 
the remainder of this and a considerable part of the succeed 

Fleming, immediately upon his promotion, gave up his 
seijeantship, and practised ia the Court of Queen's Bench. 
He was found very useful in doing the official business, and 
gave entire satisfaction to hie employers. 

At the calling of a new Parliament, in the autumn of 1601, 
he was returned to the House of Commons for a Cornish bor- 
ough ; and, according to the usual practice at that time, he 
ought, as solicitor general, to have been elected speaker; hut 
his manner was too " lawyer-like and ungenteel " for the chair, 
and Sei'jeant Croke, who was more presentable, was substitut- 
ed for him. 

He opened his mouth in the house only once, and then he 
broke down. This was in the great debate on the grievance 
of monopolies. He undertook to defend the system of grant- 
ing to individuals the exclusive right of dealing in particular 
commodities ; but when he had described the manner in which 
patents passed through the different offices before the great 
seal is put to them, he lost his recollection and resamed 
his seat. 

Bacon, now member for Middlesex, to show what a valuable 
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solicitor general the government had lost, made a very gallant 
speech, in which he maintained that " the queen, as she is our 
sovereign, hath both an enlarging and restraining power : for, 
by her prei-ogalive, she may, 1st, set at liberty things re- 
straitted by statute law or otherwise ; and 2d!y, by her pre- 
rogative she may restrain things which be at hberty." He 
concluded by expressing the utmost hori'or of introducing any 
bill to meddle with the powers of the crown upon the subject, 
and protesting that "the only lawful course was to leave it to 
her majesty of her own free will !o correct any hardships, if 
any had arisen in the exereiso of her just riglits, as the arbi- 
tress of trade aad commerce in the realm." 

This pleased her exceedingly, and even softened her minis- 
ters, insomuch that a promise was given to promote Fleming 
as soon as possible, and to appoint Bacon in his place. In 
those days there never existed the remotest noUon of dismiss- 
ing an attorney or solicitor general, any more than a judge ; 
for, though they all alike held during pUasure, till the accea- 
eion of the house of Stuavt the tenure of all of them was 
practically secure. An attempt was made to induce Fleming 
to accept the appointment of queen's serjeant, which would 
hare given bim precedence over the attomey general ; but 
this f^led, for he would thereby have been considered as put 
upon the shelf, instead of being on the highway to promotion. 

Elizabeth died, leaving Bacon with no higher rank than 
that of queen's counsel ; and on the accession of James I., 
Fleming was reappointed solicitor general. 

The event justified his firmness in resisting the attempt to 
shelve him, for in the following year, on the death of Sir Wil- 
liam Peryam, he was appointed chief baron of ihe Exchequer. 
While he held this office, he sat along with Lord Chief 
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Justice Popham on the trial of Guy Fawkes and the gun- 
powder conspiratoi'3 ; but he followed the useful advice for 
suhordinat* judges on such an occasion — "to look wise, and 
to say nothing," 

His most memorable judgment as chief haron was in what 
is called " The Great Case of Impositions." This was, In 
truth, fully as important as Hampden's Ciiae of ship money, 
hut did not acquire such celebrity in history, because it was 
long acquiesced in, to the destroeliou of public liberty, whereas 
the other immediMely produced the civil war. After an act 
of Parliament had passed at the commencement of James's 
reign, by which an import duty of 2s. 6^. per cwt. was im- 
posed upon currauts, he by his own authority laid on an addi- 
tional duty of 7s. Qd., making 10s. per cwt. Bates, ft Levant 
merchant, who had imported a cargo of currants from Venice, 
very readily paid the parliamentary duty of 2s. Si/, upon it, 
but refused to pay more ; thereupon the attorney general filed 
an information in the Court of Exchequer, to compel him to 
pay the additional duty of 7s. &d.; so the question ai-ose, 
whether he was by law compellable to do so. After argu- 
ments at the bar which lasted mimy days, — 

Fleming, G. B., said : " The defendant's plea in this case 
is without precedent or example, for he alleges that the impo- 
sition whicli the king has laid is 'indehite., injusll, el contra 
leges Anglite imposila, and, therefore, he refused to pay it.' 
The king, as is commonly said in our books, cannot do terong ; 
and if the king seize any land without cause, I ought to sue to 
him in humble manner {humiUime svpplicavit, &c.), and not 
in terms of opposition. The matter of the plea first regards 
the prerogative^ and to deragalc from that is a part most un- 
dntiful in any subject. Next it concerns the transport of 
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cottimoditiea into and out of the realm, the due regulation of 
which is left to the king for the public good. The impositioa 
is properly upon currants, and not upon the defendant, for 
upon him no imposition shall be but by Parliament. (!) The 
things are currants, a foreiga commodity. The king may re- 
strain the person of a subject in leaving or coming into the 
realm, and a fortiori, may impose conditions on the importa- 
tion or exportation of his goods. To the king is committed 
the government of the realm; and Braeton says, 'that for 
his discharge of his office God hath given him the power to 
govern,' This power is double — ordinary and absolute. The 
ordinary is for the profit of particulai' subjects — the deter- 
mination of civil justice; that is nominated by civilians y^w 
privatum, and it cannot be changed witJiout Parliament. The 
absolute power of the king is applied for the general benefit 
of the people ; it is most properly named policy, and it vari- 
eth with the IJme, according to the wisdom of the king, for 
the common good. If this imposition is matter of state, it ia 
to be ruled by the rules of policy, and the king hath done 
well, instead of ' unduly, unjustly, and contrary to the laws 
of England.' Al! commerce and dealings with foreigners, 
like war and peace and public treaties, are regulated and de- 
termined by the absolute power of the king. No importation 
or exportation can be but at the king's ports. They are his 
gates, which he may open or close when and on what condi- 
tions he pleases. He guards them with bulwarks and for- 
tresses, and he protects ships coming hither from pirates 
at sea; and if Iiis subjects are witinged by foreign princes, he 
sees that they are righted. Ought he not, then, by the cus- 
tom he imposes, to enable himself to perform these duties ? 
The impost to the merchant is nothing, for those who wish for 
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his commodities must buy them subject to the charge ; and, in 
moat cases, it shall be paid by the foreign grower, and not by 
the English consumer. As to the argument that the currants 
are victual, they are rather a delicacy, and are no more neces- 
sary than wine, on which the king lays what customs seemeth 
liim good. For the amount of the imposition it is not unrea- 
sonable, seeing that it is only four times as much as it was be- 
fore. The wisdom and providence of the Mug must not be 
disputed by the subject ; by intendment they cannot be severed 
from his person. And to argue « posse ad actum-, because by 
his power he may do ill, is no argument to be used in this 
place. If it be objected that no reason is assigned for the 
rise, I answer it is not reasonable that the king should express 
the cause and consideration of his actions ; these are arcana 
regis, and it ts for the benefit of eveiy subject that the king's 
treasure should be increased." 

He then at enormous length went over nil the authorities 
and acts of Parliament, contending that they all prove the 
ting's power to lay what taxes he pleases on goods imported, 
and he coucluded by giving judgment for tlie crown. 

Historians take no notice of this decision, although it might 
have influenced the destinies of the country much more than 
many of the battles and sieges with which they fill their pages. 
Had our foreign commerce then approached its present mag- 
nitude. Parliaments would never more have met in England, 
— duties on tea, sugar, timber, tobacco, and corn, imposed by 
i-oyal proclamation, being sufficient to fill the exchequer, — 
and the experiment of ship money would never have been 
necessary. The chief baron most certainly misquotes, mis- 
represents, and mystifies exceedingly ; but, however fallacious 
his reasoning, the judgment ought not to be passed over in 
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lence 1 j tl o e wl o pretend to nairate our -xnnals foi it was 
pionoiint,ed bj i co rt oi competent juriadiciion aul it naa 
acted upon foi je'irs la ttling tie !■»« inl oi tit tioi of 
the country * 

K-ing James de laied that Chief Eiron Fleming wis a 
judop to his heaits content He h-id been somewhat afraid 
ivhec he came to Ln^lind that ht, might heai sudi unpalita 
b!e doctrines at, hid extited his indignation m Buchan-ui a 
tl atise De Jure Segni apud Scotu and he expressed great 
joy in tl e soiemn recognition thit he was an ib^olute sover 
ugn Oui mdignxtion should be diTPited fiom him ■md his 
unfortunite son to tl e 1, ise 'jcofhint'; lej^il inl eLcle las 
licil, who mis-Ied them 

On the death of Pojhan no one was thought so fit to auc 
ceed liira as Fleming of whom it nia ilwiys Sdid that, 

tlioiiffh shir he ?pii i ire and he hCLime diief jusfite 
of Lngland the vfij -lame dty on which Frincis Bacon 
mounted the hist step of the politiLal ladder receiving the 
comp iritu ely humble appointment of solicitor geueial 

Loi 1 Cluef Tusfice Fleming lemamed at the head of the 
common lin rather more than six yeais During that time 
the only ci'.e of genera! interest which arose m "Westminoter 
Iiall was that of the Posfnati As might be expected to 
please the kmg he jomed cordially m what I considei the ille- 
gal decision that persons bom m Scotland after the accession 
of James to the throne of England, were entitled to all the 
privileges of natural born subjects in England, although it 

* One Eltiking instance, among a thouEand, both oH and new, how little 
the so much vanntod decisions of courts Tirlnally amount to. Decisions 
that are to stand, can onlj stand upon their own inherent recMtude and 
reasonahleness, and not upon the authority of those who make them. — Ed. 
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was allowed Ihat Scotland was an entirely separate! and inde- 
pendent kingdom. Luckily, (lie question is never likely 
again to arise since the severanee of the crown of Hanover 
from that of Great Britain ; but if it should, I do not think 
ihat Calvin's case could by any means be considered a con- 
clusive authority, being founded upon such reasoning as that 
" if our king conquer a Christian country, its laws remain 
till duly altered ; whereas if ho conquer an infidel country, 
the laws are ipso facto extinct, and he may massacre all the 
inhabitants ' 

Lord Chief Juatice Flemmg took the lead in the prosecu- 
tion of the Countess ot Sbiewsbuiy before the Privy Council, 
on the char^ of having refused to he examined respecting 
the part she had acted m bnnging about a clandestine mar- 
riage, in the Toisei of london, between the Lady Arabella 
Stuart, the kmg s cousin, and Sir "WiDiam Somerset, after- 
wards Duke of Sovupi-sef He 1 nd it down for law, that " it 
was a high misdemeanoi to marry, or to connive at the mar- 
riage of any icHtion of the king without his consent, and that 
the countesas lefosal to lue examined was 'a contempt of the 
king, his crown and dignity, which, if it were to go unpun- 
ished, might lead to many dangprous enterprises against the 
state.' He therefoie gave it as his opinion that she should 
be fined £10,000 and confined during the king's pleasure." 

While this poor creature presided in the King's Bench, he 
was no doubt told by fits officera and dependants that he was 
the greatest chief justice that had appeared there since the 
days of Gascoigne and Fortescue ; but he was considered a 
very small man by all the rest of the world, and he was com- 
pletely eclipsed by Sir Edward Coke, who at the same time 
was chief juMice of the Common Fleas, and who, to a much 
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moio vigoioiis intellect and deeper learning, added respect for 
tcn&titutional hbertj ind resolufion at every hazard to maiu- 
tam luiici^lmdepeudence. From the growing resbtauce in 
the nataon to the absolute maxims of government professed 
l)y the king and Binetioned by almost all his judges, tliere 
wis a general desiie that the only one who stood up for law 
igam^t preiogative should be placed in a position which might 
give greater weight to hia efforts on ihe popular side ; but of 
ihis there seemed no prospect, for the subservient Fleming 
was still a young man, and likely to continue many years the 
tool of the government. 

In the midst of these gloomy anticipations, on the 15th day 
of October, 1613, the joyful news was spread of his sudden 
death. I do not know, and I have taken no pains to ascer- 
tain, where he was buried, or whether he left any descend- 
ants. In private life he is said to have been virtuous and 
amiable, and the disci'edit of his incompetency in higb otflce 
ought to be imputed to those who placed him there, instead of 
allowing him to prose on as a drowsy Serjeant at the bar of 
the Common Pleas, the position for which nature liad in- 
tended him. 



vittblB public ckataoter have also the reputation 
amiable in private life, — ^rf. 
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CHAPTER VI. 

NICHOLAS HYDE. 

After the abrupt dissolution of the second Parliaraent of 
Ciiailes L without the grant of a supply, all redress of 
grievances being refused, the plan vraa deliberately formed of 
discoiitinuiag entirely the use of popular assembiies in Eng- 
land, and of ruling merely by prerogative. For this purpose 
It was lndl3pens^bly necessnij thgt the king ohould hare the 
power of impo iiig t^xea, inl the powet of aibitiaiy impiib- 
oament He began to exeiciie both these poweiii byasscising 
urns which all par&ona of substance were called upon to con 
tiibute to the revenue according to then supposed ability, and 
bj laauing wariants for committing to jjil those vho resiatLd 
the demand But these meaituics could not be icndeied 
(,irt.Uinl without the iid of tlie judge"!, foi hitheito in fcng 
lini the vilidity of anj fi^nl imposition might be conieit'd 
m a couit of justice, and any man deprived of his hbeity 
might, by suing out a nut of habeas corpus, have i dehbeiatt, 
judgment upon the question " whether he was lawfully de- 
tained ia custody or not." Sir Thomas Daniel, Sir Edmund 
Hampden, and other public-spirited men, having peremptorily 
j-efused lo pay the sums assessed upon them, had been cast 
into prison, and were about to seek legal redress for their 

In the coming legal contest, almost every tiling would depend 
upoa the chief justice of the King's Bench. According to a 
ivell-known fashion which prevailed in Ihose times, the attor- 
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npy (,1-n i^l bj oiJer of the goiernmeiit, sounled Sn Eiii- 
dolpli Cii we then holding thit ofliie, to whuh he had btcn 
appointed haidly two yeai-s before, respecting hi& opinions on 
the agitatLd points, and was shocked to heii a poiiliye 
declaration from him thit by the law of Ii^ngland, no tax oi 
talliage, under whafe^ei name or diaguise, iSLU bp laid upon 
thp peoplf without the autliority of Parliament, and that the 
kmg cannot impnaon any of his subjeits without a wirrant 
specifying the oflence with which they are charged Thia 
being reported to the cabinet, feu Randolph Ciewe was 
immediately dismissed fiom hin office, and, ma few weeks 
aftei, Sir Nichohs Hyde was m^de clutf juitiie in hii ^tead. 
He was the uncle of the great Loid ClarLndon They were 
epmng from tlie ancient fiimily of " jff^de of that til " in the 
county palatine of Chester ; their branch of it having mi- 
grated, in the sixteenth century, into the west of England. 
The chief justice was the fourth son of Lawrence Hyde, of 
Gussage St. Michael, in tlie county of Dorset. 

Before being selected as a fit tool of an avbitraiy govern- 
ment, he had held no office whatever ; but lie had gained the 
reputation of a sound lawyer, and he was a man of unexcep- 
tionable character in private life. He was known to be 
always a stanch stidiler for pi-erogative ; but this was sup- 
posed to arise rather from the siucere opinion he had formed 
of what the English constitution was, or ought (o be, than from 
a desire to recommend himself for promotion. He is thus 
good natui-edly introduced by R ush worth : — 

" Sir Eandolf Crewe, showing no zeal for the advancement 
of the loan, was removed from liis place of lord chief justice, 
and Sir Nicholas I-Iyde succeeded in his room — a person 
who, for his parts nnd abilities, was thought worthy of that 
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preferment ; yef, nevcrtlielesa, ciime to the same ivith a preju- 
dice, coming in the place of one so weil-beloved, and so 
suddenly removed." 

Whether he was actuated by mistaken principle or by 
profligate ambition, lie fully justified tlie confidence reposed 
in him by his employers. Soon after he took his seat in the 
Court of King's Bench, Sir Tliomas Darnel and several others, 
committed under llie same circumstances, were brought up 
before hiiu on a writ oi habeas corpus ; aud ihe question arose 
ivhether the King of England, by letlre de cachet, had the 
power of perpetual imprisonment without assigning any cause. 
The return of the jailer, being read, was found to set out, as 
the only reason for Sir Thomas Darnel's detention, a warrant, 
signed by two privy councillors, in these words ; — 

" "Whereas, therefore, the body of Sir Thomas Darnel hath 
been committed to your custody, these are to require you still 
to detain hint, and to let you know that he was and is com- 
mitted BY THE SPECI4L COMMAND OF H13 MAJESTY." 

Lord Chief Justice Hyde proceeded with great temper and 
seeming respect for the law, observing, " Whether the com- 
mitment be by the Jiing or others, tliis court is a place where 
the king doth sit in person, and ive have power to examine 
it; and if any man hath injury or wrong by his imprisonment, 
we have power to deliver and discharge him ; if otherwise, 
he is to be remanded by us to prison again." 

Seldeu, Noy,* and the other counsel for the prisoners, 
encouraged by this intimation, argued boldly that the warrant 
was bad on the face of it, per speciale mcmdatum domini 
reffls being loo general, without specifying an offence for 
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whiuh a person was liable lo be detaineJ witliout bail; that 
tlie warrant should not only state the authority to imprison, 
but the cause of the imprisonment ; and that if this return 
were held good, there ivouU be & power of sliuttiag up, till 
a liberation by death, any subject of the king, without trial 
and without accusation. After going over alt the common 
law ca^es and the acta of Parliament upon the subject, from 
Magna Chaeta dowuwiu-da, they concluded with the dicium, 
of Paul the apostle, " It is against reason to send a man to 
prison without showing a cause," 

Ifyde, G. J. — " This is a case of very great weight and 
great expectation. I am sure you look for justice from hence, 
and God forbid we should sit here but to do justice to all 
men, according to our best skill and knowledge ; for it is our 
oaths and duties so to do. "VVe are sworn to maintain all pre- 
rogatives of the king : that is one branch of our oath ; but 
there is another — to admiuistei' justice equally to all people. 
That which is now to be judged by «s is this ; ' Whether, 
where one is committed by the king's authority, and by cause 
declared of liis commitment, we ought to deliver hira by bail, 
or to remand him.' " 

From such a fair beginning,* there must have been a gen- 
eral anticipation of a just judgment ; but, alas ! his lordship, 
without combatiag the arguments, statutes, or texts of Scrip- 
ture relied upon, said, " The coiu-t must be governed by prece- 
dents ; " t and then going over all the precedents wliich had 

• Similttr pretences of reapeot for law and popular tighfa often serve as 
preface here in America to judgments aa aliocious as that of Ohiat Justice 
Hyda. — Ed. 

t This is the universal excusi 
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beea cited, he declared that there was not one where, there 
being a warrant fer speciale mandatum domini regis, the 
judges had interfered aad held it insufficient. He said he 
had i'ound a resolution of all the judges in the reigft of Queen 
Elizabeth, that if a man be committed by the commandment 
of the king, he is not to be delivered by a habeas corpus in 
this eouit, " for we know not the cause of the commiiment." 
Thus he concluded ; — 

" "What cm we do but walk in the steps of our forefathers ? 
J A d king has 



" the courts " in these mattera, and of relying upon thair "mercy." See, 
in the Appendix, No, 3, the opinion of the Supreme Coutt of PennBylvania, 
as deli^eredby Judge Black, of wliich the insolent conclusion waa evidently 
boiTOwed from the above opinion of Chief JuBtiCB Hyde. — Ed. 
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sideratioti the point of our privilege." To sootlie the danger- 
ous spirit which disclosed itself, Buckingham obtained leave 
ffom the king that the judges should give their reasons, and 
Sir Nicholas Hyde again went ovei' all the authorities which 
had been cited in the King's Bench in support of the prerog- 
ative. These were not considered by any means satisfactory ; 
but, as the chief justice could no longer be deemed contuma^ 
cious, he escaped the commitment witli which he had been 
threateDed. Sir Edward Coke,* and the patriots in the House 
of Commons, were not so eas ly appease 1 and tl ey fo s me 
time threatened Lord CI f Jusl e Hj le and h b b etl en 
with au impeachment b t t v^ hoj ed that ill 1 ge to 
liberty would be effectuiUj guarded '\ga n t foi the t e by 
compelling the reluctant 1 g to ag ee to the Peiition op 
Right. Before Charlea would give the royal assent to it — 
meaning not to be bound by it himself, but afraid that the 
judges would afterwards put limits to his power of arbitrary 
imprisonment — he sent for Chief Justice Hyde and Cliief 
Juotice Richardson, of the Common Pleas, to Whitehall, and 
directed tliem to refurn to him tlie answer of themselves and 
their brethren to thii question, '• "Whether in no case whatso- 
ever Uie king may commit a subject without showing cause." 
The answer shows that they had been daunted fay t)ie denun- 
ciations of Sir Edwai-d Coke, and that they were driven to 
equivocate : " We ai'e of opinion that, by the general rule of 
law, the cause of commitment by his majesty ought to be 
shown ; yet some caa&'i may require such sewecy that the 

* This oelobtaiod lawyer, wlio had succoeded Flaming as chief justice 
of the King's Bench, had been, ns well ns Crewe, turned out of office after 
holding the place for three jeara, bacnuse he would not allow the govem- 
mect to interfere with his administration of justice. He was now the leader 
of the populnr pjirty in the House of Commons. — Ed. 
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king may commit a subjact witliout stowing the cause, for a 
convenient time." Cliai'les then delivered to tliem a second 
qHestion, and desired them to keep it very secret, " Whether, 
if to a habeas corpus there be returned a warrant from the 
king without any special cause, the judges ought to liberate 
him before they understand from the king what the cause is." 
They answered, " If no cause be assigned in the warrant, the 
party ought, by the general nde of law, to be liberated ; but, 
if the case requireth seci'eey, and may not presently be dis- 
closed, the court, in its disci'etion, may forbear to liberate fho 
prisoner for a convenient time, till they are advertised of the 
truth thereof," He then came to the point with his third 
question, " "Whether, if the king grant the Commons' Peti- 
tion, he doth not thereby exclude himself from committing 
or restraiQing a subject without showing a cause." Hyde 
reported this response : " Eveiy law, after it is made, hath 
its exposition, which is to be left to the courts of justice to 
detei-mine ; and, altliough the Petition be granted, there is 
no fear of conclusion, as is intimated in the question." 

The judges having thus pledged themselves to repeal the 
act for him by misconstruing it,* he allowed it to be added 
to the statute book. No sooner was the Parliament that 
passed it abruptly dissolved than it was flagrantly violated, 
and Seiden, Sir John Eliot, and other members of the House 
of Commons, were arrested for the speeches they had deliv- 
ered, and for requiring the speaker to put from tlie ehaJr a 
motion which had been made and seconded. This proceeding 
was more alarming to public liberty tlian any thing that had 

* We hate had reosnt stritcing inatancca in America of tlie same thing 
in some of the '■ iijsconstructions " placed by judges on the itoxa in ro- 
Bti'aint of dtunkennesa and liquor selling. — Ed. 
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been before atlempted by tlie cro« n ; if it succeeded, there 
was no longer the hope of any redress in Parhament for the 
corrupt decisions of the common law courts. 

To make all sure hy an exti-ajudicial npinion,* Loi-d 
Chief Justice Hyde and ihe other judges were assembled at 
Serjeants' Inn, and, by the king's command, certain questions 
were put to them by the attorney general. The answei-s to 
these, given by the mouth of the chief justice, if acted upon, 
would forever have extinguished the privilege and the inde- 
ptndente ot the House of Commons : " That a Parliament 
man committmg aa ofFenee against the kmg in Parliament, 
not m a pirliimentii y ooui-se, may be punished after the 
Pirli.iment la ended , for, though regularly lie cannot be 
compelled out of Piihament to answer tliinf^ done in Parlia- 
ment in a parliamentary course, it ia otherwise where things 
aie done exoibitantly , " and " that by false slanders to bring 
(he lords of the council and the judges, not in a parliamentary 
W1J into the liafied of the people, and the government into 
contempt, was pnnishible out of Pirliament, in the Star 
Cliamber, as aa oftenco committed in Ptihament bejond the 
oifice, ^nd besides the duty, of a Parlnment min " 

The parties commitled weie brought up by habeas cot pus, 
and, the pubhc being muLh scandalized an offer waa made 
tliat they might be bailed, but, they ipfu^mg to jpve bail, 
which they siid would be compromihmg the pimlegps of the 
House of Commons, Loid Chief Justice Hj de rpminded them 
to jail 

The "Utorney general haimg thtn Mid an p\. offitu la- 
iormation against them foi then miMondiict in Parliament, 

* Like those given by several federal judges in support of tlia fugitiTe 
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they pleaded lo the jurisclietion of the court " because these 
offences, being Eupposed to be dooe in Parliament, ought not 
to be punished ia this court, or elsewhere than in Parliament." 

Chief Justice Hyde tried at once lo put an end to the case 
by saying that " all the judges had already resolved with one 
voice, that an ofFeoce eoromitted in Parliament, criminally or 
contemptuously, the Parliament being ended, rests punishable 
in the Court of King's Bench, in wliieh the king by intend- 
ment sitteth," 

The counsel for the defendants, however, would be heard, 
and were heard in vain ; for Chief Justice Hyde treated 
their arguments ivith scorn, and concluded by observing, " As 
to what was said, that ' an inferior court cannot meddle with 
matters done in a superior,' true it is that an inferior court 
cannot meddle with the judgments of a superior court ; but 
if particular members of a superior court offend, they are 
ofttimes punishable in an inferior court — as if a judge shall 
commit a capital offence in this court, he may be arraigned 
thereof at Newgate. The behavior of Pariiament men ought 
to be parliamentary. Parliament ia a higher court than this, 
but every member of Parliament is not a court, and if he 
commit an offence we may punish hijn. The information 
charges that the defendants acted unlawfuUy, and they could 
iiave no privilege to violate the law. No outrageous speeches 
have been made gainst a great minister of state in Parlia- 
ment that have not been punished," The plea being over- 
ruled, (he defendants were sentenced to be imprisoned during 
the king's pleaaui'e, and to be fined. Sir John Eliot in £2000, 
and the others in smaller sums. 

This judgment was severely condemned by the House of 
Commons at the meeting of the Long Pariiament, and was 
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afterwsii'ds rcvei'spd, on a writ of error, hy the House of 
Loida But Lord Chief Justice Hyde escaped the fate of his 
predeceasoi, Chief Justice Ti-esilian, who was hanged for pro- 
HiuJgating aimilar doctrines, for he was carried off by disease 
when he h'id disgraced his office four years and nine months. 
He died at ins house in Hampshire, on the 25th of August, 
1631. 

In justice to the memory of Sir Nicholas Hyde, I ouglit to 
mention that he was much respected and landed by ti-ue 
courtiei-a. Sir George Oroke describes him as " a grave, 
religious, discreet man, and of gi-eat learning and piety," 
Oldmixon pronounces him to have been " a very worthy 
magistrate," and highly applauds his judgment in favor of 
the power of the crown to imprison and pro=ccute Parliament 
men for what they have done in the House of Commons. 
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CHAPTER VII. 
JOHN ISRAMPSTON. 

On the vacancy in tlia oftice of chiBf justice of tlie King's. 
Bench, created by the death of Sir Thomas Richai'dson, A. D. 
1635, the iiiiig and his ministers were exceedingly anxious to 
select a lawyer fitted to be his successor. Resolved If i-aise 
taxes without the authority of Parliiiment, they had launched 
their grand scheme of ship money, and tliey knew that its 
validity would speedily he queatioiied. To lead the opinions 
of the judges, and to make a favorable impression on the 
public, they required a cliief on whose senility they could 
rely, and wlio, at the same time, should ha\e a great reputa- 
tion as a lawyer, and should be possessed of a tolerable char- 
acter for honesty. Such a man was Mr. Seijeaut Brampaton. 

He was horn at Maiden, in Essex, of a family founded 
' there in the reign of Eichard II. by a citizen of London, who 
had made a fortune in trade and had served the office of sher- 
iff. When vei-y young, he was sent to the university of Cam- 
bridge; and there he gained high renown by his skill iu 
disputation, which induced his father to breed him to the bar. 
Accordingly, he was transferred to the Middle Temple, and 
studied law there for seven years with unwearied assiduity. 
At tlie end of this period, he was called to the bar, having 
then amassed a store of law sufficient to qualify Jiim at once 
to step wpon the bench. Different public bodies strove to 
have the benefit of his advice ; and very soon he was stand- 
ing counsel for his own university, anij likewise for the city 

am 
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of London, with an annual fee pro concilio impenso et impen- 
dendo, {for counsel given and to be given.) Having been 
some jeara an " apprentice," he took the degi'ee of sei'jeant 
at law. 

According to a practice v 
had, ia the language of Is 
t t d th d ! 

ted f p 1 &1 fi 
If im t lltl 
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be sent thither himself. By and by, the desire of obtaining 
the honora of the profession waxed sti-ong witbin him, and 
he conveyed an intimation, by a friend, Jo the lorf keeper 
that it would be much more agreeable to him to be retained 
for the government than to be jdways against it. The ofTer 
was accepted; he was taken into the cotmseb of Noy, the 
attorney general, and he gave his assistance in defending 
all stretches of prerogative. Promotions were now show- 
ered Jowii upon him; he was made chief justice of Ely, 
attorney general to tUe queen, king's serjeant, and a knight. 
Although very zealous for the crown, and really unscrupu- 
lous, he was anxious to observe decency of deportment, 
and to appear never to Irangress the linp of professional 



duty. 
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Noy* would have been tiie maii to be appoinled chief jus- 
tice of the Kbg's Bencli io can-y through liis tax by a judicial 
decision in its favor, but he liad suddenly died soon after the 
ship money writs were issued; and, after him, Sir John 
Brampslon was deemed the fittest person to place at the head 
of the common law judges. On the 18th of April, 1635, his 
installation took place, which was, no doubt, veiy splendid; 
but we have no account of it except the following by Sir 
George Croke:-— 

" First, the lord keeper made a grave and long speech, sig- 
nifying the king's pleasure for his choice, and the duties of 
his place ; to which, after he had answered at the bar, return- 
ing his thanks to'the king, and promising his endeavor of due 
performance of his duty in his place, he came from the bar 
into court, and there kneeling, took the oaths of supremacy 
and allegiance: tJjen standing, he took the oath of judge: 
then he was appointed to come up to the bench, and then 
his patent (which was only a writ) being read, the lord keepei- 
delivered it to liim. But Sir William Jones (the senior 
puisne judge) said the patent ought to have been read before 
he came up to the bench." t 

In quiet times, Loi-d Chief Justice Erampston would have 

• Noy had begun, like Brampalon, » itaniing patriot, but, like liim and so 
many other lawyers, had been bought ovev to tha Bido of power by the 
hope o( promotion, and being iiiado attorney general, had advised the issue 
of the wtitB foe ship money. — Ed. 

t Cro. Car. 403. These forms are no longer used. The ehiof Justice is 
now sworn in privately before the chancellor ; and without any speechify- 
ing he enlers the court and takes his place on the bench irith the other 
judges. But in SeoUand they still subject the new judge to trials of his 
Bufficienoy; while these ate going on he is called lord prr>hationer; and he 
might undoubtedly be plucked if tha court Bhould think tit. 
10 
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been respected as ^ J ^"^ H as b 11 

suspieion ofbbeydlad [ tea w 

sound as well t fcl * B t h pp Ij 1 by n m 

disappointed th p ta f th in t. 

Soou after 1 1 t 1 1 t tafe th 

opinion privaf lyfllthjd It Ibtd 

questions : — 

"1. Whetli se f d t t! g d d i ty 

of tbe kingdom Ibk y p Lpmj t 

defence and saf gd Jl^l ill yni t 1 m 

those who ref ? 2 1\ h h tl ki b th I 

judge both of ti d g 11 d h t b 

prevented ? " 

There is rea. t th k tl I I m 11 t k by 

tlie craft ofLdTpC tyl P tliht 
the opinion (f tl tw 1 j d w I m ly f tl 

king's private t f t d tl t tl 11 ! 

made of it. At ni t i all th j !g b j t I 

Hall, Lord CI f T B mp p 1 1 -u w t 

both question tl fSrat dbyhmlfN 

other judges, wthtyh t gdtt Imbt 

two, Croke and H tt 1 cU d 1 t ! j 1 ht 1 k 
of England ne Id li i 1 tb t t h h d 

it was taken j by th t H T II fft lo d d 

the Petition ot R bt d 1 t t t b t tl j 
duced to sign tipipo p bttl g 

nature was a i f m 1 j 

The unscri] 1 1 d k j 1 t> tl I 1 "" 
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in, immediately publislied it to the world as the 
s and solemn decision of a!l tlie judges of England; 
and payment of ship money was refused by Jolin Hampden 

His refusal brouglit on tlie grand trial, in the Exchequer 
Chamber, upon the validity of the imposition. Lovd Cliief 
Justice Brampston, in a very long judgment, adhered to the 
opinion he had before given for the legality of tlje tax, 
although he characteristically expressed doubt as to the regu- 
larity of tlie proceedmg on technical grounds. Croke and 
Huttoo manfully insisted that the tax was illegal ; hut, all the 
other judges being in favor of the crown, Hampden was or- 
dered to pay his 20«. 

Soon after, the eame point arose in tlie Court of King's 
Bpttch in the case of the Lovd Say, who, envying the gloiy 
which Hampden had acquired, allowed his oxen to he takpu 
as a distress for the ship money assessed upon hira, and 
brought an action of trespass for talting them. But Bankt., 
the attorney general, moved that counsel might not he per- 
mitted to argue against what liail been decided in the Ex- 
chequer Chamber ; and Lord Chief Justice Erampston said, 
" Such B judgment should be allowed to stand until it were 
reversed in Parliament, and none ought to he suffered to dis- 
pute against it."* 

The crown lawyers were thrown into much peridexity by 
tiie freak of the Eev. Thomas HaiTison, a country parson, 
who can hardly be considered a fair specimen of his order at 
that lime, and must either have been a httle deranged in his 
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intellect, or animated by an extraordinary engei-ness for eccle- 
siastical promotion. Having heard that Mr. Jnalice Hutton, 
while on the circuit, had expressed an opinion unfavorable to 
ship money, he followed him to London, and, while this rev- 
erend sage of the law was seated with his brethren on the 
bench of the Court of Common Pleas, and Westminster Hall 
ivas crowded with lawyers, suitors, and idlers, marched up to 
him, and makir^ proclamation, '*(%eE ' Oyez! Oyez!" said 
with a loud voice, "Mr. Justice Hutton, you have denied the 
k J, p macy, and I heieby charge you with being guilty 

h h n." The attorney general, however much he 

m h y honor such an ebullition of loyalty, was obliged 

a an outrage, and an e% officio information was 

fi ga n he delinquent toi the insult he had offered to the 

wlm n n of justice. At the trial the reverend defendant 

nfeis d speaking of the words, and gloried in what he 

h d d n ying, — 

" I confess that judges are to be honored and revered as 
sacred persons so long as they do their duty ; but Imviag 
taken the oath of supremacy many times, I am bound to main- 
tain it, and when it is 11 bi th d ying of ship 
money, it is time for ) 1 J I l-J strike in." 
Brar/tpston, C.J. — Th d y f 1 p m > may be, and 
I think is, very wrong; b t t h I g's suprema- 
cy?" Hariison. — "A a M 1 Ij t I d 1 labor the de- 
fence of his majesty, and h I b g 1 j f .» crime? I 
say Bgmn that Mr. Just H t I mm t 1 treason, for 
upon his charge the pe pi f h d w deny ship 
money. His offence b i 'y m tt d I conceived it 
not amiss to make an p t Tl king will not 
give his judges leave I j k i h ihey power 
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fo lanke or pronounce laws against liis prerogative. We are 
not to question ihe king's actiooa ; tliey are only between God 
and Iiis own conscience. ' Siifficit regi, qxiod Dew est.' Tiiis 
tliesis I will stand to — tliat whatsoever the king in his con- 
science Ihinketh he may require, we ought to yield." * 

The defendant having beeu allowed to go on in this strain 
for a long time, laying clown doctrines new in coui'ta of justice, 
altljougli in those daj's often heard from the puJpit, the chief 
justice at last inf«rposed, and said, — 

" Mr. Harrison, if you have any thing to say in your own 
defence, proceed ; hut this rtiving must not he suffered. Do 
you not think tliat the king may govern his people by law ? " 
Harrison. — "Tea, and by something else too. If I have 
offended his majesty in thii?, I do submit to his majesty, and 
emt'e his pardon." Brampston, G.J. — "Your 'If will be 
very ill taken by his majesty ; nor can this be considered a 
submission." 

The defendant, being found guilty, was ordered to pay a 
fine to the king of £5000, and fo be imprisoned — without 
prejudice to the remedy of Mr. Justice Hutton by action. 
Such an action was accordingly brought, and so popular was 
Mr. Justice Hutton, tliat he recovered £10,000 damages ; 
whei-eas it was said that, if the chief justice bad been the 
plaintiff in an action for deiamation, he need not have expect- 
ed more than a Norfolk gi-oat. 

Lord Chief Justice Brampston's sei-vices were likewise re- 
quired in tlie Star Chamber, He there zealously assisted 
Archbishop Laud iii persecuting Williams, Bishop of Lincoln, 

* Thk is tha vary docttine lately revived, in a. Kttle different shape, 
by some of our American divines — thai whiilaoever the legislntivo poiver 
ia its co75Edenee thinks it may require, we ouglit to yield. — Ed. 
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ex-keepei' of the great seal. When the sentence was to be 
passed on this unfortunate prelate, oslensibly for tampei-ing 
■witb the witnesses who were to give evidence agiunst him on 
a former accusation, which had been abandoned as untenable, 
but in reahty for opposing Laud's Popisli innovations in reli- 
gious ceremonies, Brampston declaimed bitlfiriy against the 
right reverend defendant, saying, — 

"I find ray Lord Bishop of Lincoln much to blame in per- 
euading, threatening, and directing of wilnesses — a foul fault 
in any, but in him most gross who hath curam animarwn 
throughout all his diocese. To destroy men's souls is most 
odious, and to be severely punished. I do hold him not lit to 
have die cure of souls, and therefore I do censure him to be 
suspended tam ah officio quam a henejido, to pay a fine of 
£10,000, and to be imprisoned during the king's pleasure," 

This sentence, although rigorously executed, did not satiate 
the vengeance of the archbishop ; and the hisiiop, while lying 
a prisoner in the Tower, having received some letters from 
one of the masters of Westminster School, using disre- 
spectful language towards the archhishop, and calling him 
"a Uttle great man," a new information was filed against the 
bishop for not having disclosed these lettws to a magistrate, 
that the writer might have been immediately brought to jus- 
tice. Of course he was found guilty; and when the delibera- 
tion arose about the punishment, thus spoke Lord Chief Jus- 
tice Brampsfon: — 

" The concealing of the libel doth by no means clear my 
Lord Bishop of Lincoln, for there is a difference between a 
letter which concerns a private person and a public of&cer. 
If a libellous letter concern a private person, he that receives 
it may conceal it in his pocket or burn it; but if it concern a 
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public person, lie ought to reveal it to some public officer or 
magistrate. Wliy should ray Lord of Lincoln keep these let- 
tew by him, but to the end (o puhlisli them, and to have them 
at all times in readiness to be published? I agree in the pro- 
posed sentence, that, ia addition to a fine of £5000 to the 
king, he do pay a fine of £3000 to the archbishop, seeing the 
offence is against so honorable a person, and theie is not the 
least cause ot iny gri'^ance or wrong that he liatli done to 
my Lord of Luioiln Foi his being degr'vied I lea\c it to 
those of the Ecclesiistical Co t owbon tdtth belong As 
to tlie pillorj, I am \eiy soiiy a i unw 11 g to give such a 
sentence wpon any man of h s c ill g a 1 degiee But when 
I consider the quality of the [ e o and how much it doth 
aggravate the offence, 1 cantio 11 ho to spare I im for tl e 
eoDsideration that should mitigate the punishment adds to the 
enormity of tlie offence." 

As no clerical crime had been committed for which degi'ada^ 
lion could be inflicted, and as it was thought not altogetlier 
decent that a bishop, wearing his lawn sleeves, his rochet, and 
his mitre, should stand on the piliory, to be pelted with brick- 
bats and rotten eggs, the lord chief justice was overruled 
respecting this last suggestion, and the sentence was limited to 
tie two fines, with perpetual imprisonment. The defendant 
was kept in durance under it till the meeting of the Long 
Parliament, when be was liberated; ani3, becoming an arch- 
bishop, he saw his persecutor fake his place in the Tower, 
while he himself was placed at the head of the Church of 
England, 

Now came the time when Lord Chief Justice Brampaton 
himself was to tremble. The first gi'ievance taken up waa 
ship money; and both houses resolved that the tax was illegal, 
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and that the judgment against Hampden for refusing to pay 
il ouglit to be set aside. Erainpston was much alarmed when 
he saw Strafford and Laud arrested on a chai'ge of high trea- 
son, and Lord Keeper Findi obliged to fly heyond the seaB. 

The nest impeachment vofed was against Braaipston him- 
self and five of his brethren ; but they were iflore leniently 
dealt with, for they \tere only charged with " high crimes and 
misderaeanoi's ; " and happening to he in the House of Lords 
when Mr. Waller brought up the impeachment, it waa ordered 
" Ihat the stid judges for the preheat 'ihould enter loto recog 
nizaUees of £10 0(10 ewh to abide the ^ensure of Parliament 
This bemg done, they enjoyed then hbeity, and continued m 
the exercis" of their judicial functions hut Mr Justice 
Eerkelej who had made himself paiticularly cbnoxious bj 
his indiscreet imectives against the Puritans,* was arre'ited 
.while sittiiij, on his tiibunal m AVestmmstei Hall, and com 
niitted a close pnsonei to Newgite 

Ctiief Justice Bnmpston tiied to mitigato (he inlignalion 
of the dominant powern bj giving julgment in the case of 
C/utmbeTSV t»r £!dward B>-vnJieId ^Tayor of Loj don igaiiist 
(he legally of ship money To an action of tiespaas and 
false impii onment, tlie lefmlant juatifiel by his plea uadei 
" a wilt for not paynig oi miinei assessed upon the plamtift 
towards the finding oi a sh p llieie wia * demurrer to the 
plea, so that the leg^hty of the writ came diiectly m lasue 
Tlie counsel lor (he def ndaat rose to cite Himpden i case 
and Lii 1 Siys ca L in which ill tie loidhits hil 



u the habit of declaiming 
Uo, indeed, raa)' be oonsid- 
)ccupyiiig a posiljon in our present affnirs in many respects parallel 
if theEnglinliPnritanBinthe timcKof Charles I. — Erf. 
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concuiTet], a3 being decisive in Lis ftivoi' ; but Brampston, 
C. J., said,— 

"We cannot now liear tliis case argued. It hath, been 
voted and resolved m the upper House of Pailiament and ia 
tJie House of Commons, nuUo contradiaente, that the said writ, 
and what was done by color thereof, was illegal. Therefore, 
without furtter dispute thereof, the court gives judgment for 
the plaintiff," * 

The Commons were much pleased with this sabraiasive 
conduct, but pro forma they exhibited arlicies of impeach-, 
ment against the chief justice. To the article founded on 
ship money he answered, " that at the conference of the judges 
he had given it as his opinion that the king could only impose 
the charge in case of necessity, and only during the continu- 
ance of that necessity." 

The impeachmeat was allowed to di-op ; and the chief jus- 
tice seems to have coquetted a good deal with tlie parliament- 
ary leaders, for, after the king had taken the field, ho 
continued to sit in his court at "Westminster, and to act as an 
attendant to the sraall number of peei^ who assembled there, 
constituting the House of Lords. 

But when a battle was espected, Charles, being told that 
the chief justice of England was chief coroner, and, by vir- 
tue of his office, on view of the body of a rebel slsua in bat^ 
tie, had authority to pronounce judgment of attainder upon 
hint, so as to work corruption of blood aad forfeiture of lands 
and goods, thought it would be very convenient to have such 
an oHicer in tlie camp, and Fummoned Lord Chief Justice 
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Bi iiipsi n If aipeai- at head quarters in Yorkshire. The 
Loids were asked to give him leave of absence, to obey the 
kin ' s Bummon*: but tliey commanded him to attend them day 
by daj at his peril He therefore Bent his two sons to make 
his excuie to the king. His majesty was highly incensed by 
his asking leive of the Lords and — cons lering another 
apology that he made ab t the nfi m ty of his health and 
the diflii-ulty of tiavell ag n be d t bed state of the coun- 
ti ) , a mere pi etence — by i ] ers d as u de the great seal 
di'misstd him fiom 1 ofiice a d mmediately appointed 
Sii Eobert Heath to be ch ef just e of England in his sl«ad. 

Biampston muat now ha e g ve n h 3 fuU adhesion to the 
parliamentaiy paity tor ns cl f or vas 1 e with them, that, 
when the (leaty of Uxbridge was proeeedmg, they made it 
one of then conditions that lie should he reappointed lord 
ehiet justice of the Court of King's Bench. 

Ha'v ng withdiawn entii-ely from public life, he spent the 
remainder of liia dya at his country house in Esses. There 
he expired, on the 2d of September, 1654, in the 78th year 
of his age. If courage and principle had been added (o hia 
very considerable talents and acquirements, he might have 
gained a great name in the national struggle which he wit- 
nessed ; but, from his vacillation, he fell into contempt with 
both pai-ties ; and, although free from the imputation of seri- 
ous crimes, there is no respect enlertained for liis memory. 
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CHAPTER VIII. 
KOBERT HEATH. 

"We must now alteiid U> Sir Robert He^th, who was the 
last chief justice of Charles I., and. was appointed by him to 
pass judgment, not on the living, but on Ihe dead. If we can- 
not defend all his proceedings, we must allow him the merit 
— which successful merobera of our pi-ofession can so seldom 
claim — of peifect consistency; for he slai-led as a high pre- 
rogative lawyer, and a high prerogative lawyer he continued 
lo the day of Ins death. 

He was of a respectable family of small fortune, in Kent, 
and was born at Etoabridge in tliat county. He received his 
early edueatimi (it Tonbridge School, and was sent from 
tbence to St. John's College, Cambridge. His course of 
study tljere is not known ; but when he was transferred ta the 
Inner Temple, we are told that he read law and history 
with the preconceived conviction that the King of England 
was an absolute sovereign ; and so entliusidstic was he tliat he 
converted all he met with into arguments to support his the- 
ory. One most convenient doctrine solved many difficulties 
which would otherwise liave perplexed him : he maintained 
that Pai'liament had no power to curtail the essential preroga- 
tives of the crown, and that all acts of Parliament for such a 
purpose were idtra viies j.nd void There is no absurdity in 
this doctrine, for a kgislafive assembly may have only a hm- 
ited power, like the Congiess of the United States of Amer- 
ica; and it was by no neiiis iliitlnig then as now, when 
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(lie omnipotence of Pai-liameiit has passed into a maxim. He 
had no respect whatever for the House of Commons oi' any 
of its privileges, being of opinion tliat it had beea called into 
existence by the crown only to assist in raising the revenue, 
and tliat, if it refused necessary supplies, the king, as Pat&r 
Patrice, must pi-ovide for the defence of the realm in the same 
manner as before it had existence.. He himself several times 
refused a seat in that assembly, which Le said was "only fit 
for a pitiful Puritan or a pretending patriot;" and he ex- 
pressed a resolution to get on in his pi'ofession wiftout begin- 
uing, as many of his brethren did, by herding with the 
seditious, aad trying to undermine the powers which for the 
public good the crown had immemorially exercised and inal- 
ienably possessed. To enable him to defend these with proper 
skill and effect, he was constantly perusing the old records ; 
and, from the Conquest downwards, they were as familial- to 
him as the eases in the last number of the periodica] reports 
are to a modern practitioner. Upon all questions of preroga- 
tive law which could arise he was complete master of all the 
authorities to be cited for the crown, and of the answers to 
be givea to all that could be cited agaiost him. 

As he would neither go into Parliament nor make « splash 
in "Westminster Hall in the " sedition line," his friends were 
apprehensive that his great acquirements as a lawyer never 
would be known; but it happened that, in the year 1619, he 
was appointed " reader " for the Inner Temple, and he deliv- 
ered a series of lectures, explaining his views on constitu- 
tional subjects, which forever established his reputation. 

On the first vacancy which afterwards occurred in the office 
of solicitor general, he was appointed to till it; and Sir 
Thomas Coventry, the attorney general, expressed high 
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tatisfiiflioii ut Iirtviiig hha for a colleague. Veiy iraporfant 
proceedings soou after followed, upon the impeacliment of 
Lord Bacon and the punhhment of the monopolists; but, aa 
these were all in Pariiament, he made no conspicuous figure 
during; the remainder of the reign of James I. 

Soon after the commeacemenl of the reign of Cliarles, L, 
he was proraoied to the oSice of attorney general ; and then, 
uponiarious important occasions, he delivered ai^uments in 
support of the unlimited power of file ci-own to imprison and 
to impose taxes, wbicli cannot now be read without admira- 
tion of tbe learning and ingenuity which tbey display. 

The first of these was when Sir Thomas Darnel and his 
l>atriotie associates were brought by habeas corpus before the 
Court of King's Bencii, having been committed in reality for 
refusing to contribute to the forced loan, but upon a war- 
rant by tbe king and council which did not specify any of- 
fence. I have already mentioned the speeches of their 
counsel.* "To these pleadings for liberty." says Hallam, 
" Heath, the attorney general, replied in a speech of consider- 
able ability, full of those high principles of prei-ogative which, 
trampling as it were on all statute and precedent, seemed to 
tell the judges that tiiey were placed there to obey rather 
than to determine." 

" This commitment," he said, " is not in a legal and ordina- 
ly way, but by the special command of our lord the king, 
which implies not only the fact done, but so extraordinarily 
done, that it is notoriously his majesty's immediate act, and 
he Tjills that it should be so. Shall we miike inquiries ivhether 
his commands are lawful? Who shall call in question the 

' See life of Iljdc, ante, ■{,. ST. 



istenjy Google 



123 ATROCIOUS JUDGES, [A. D. ICM, 

justice of the king's actions ? Is he to be called vpaa to give 
an aecount of tliem ? " 

After argning very confidently on the legal maxim that 
" the king can do no wrong," * the constitutional interpreta- 
tion of which had aot yet been settled, he goes on to show 
how de facto the power of imprisonment had recently been 
exercised by the detention ia custedy, for years, of Popish and 
other state prisoners, without any question or donbt being 
raised. " Some," he observed, " there are in the Tower who 
were put in it when very young : should they bring a habeas 
COITUS, would the court deliver Lbem ? " He then dwelt at 
great lengtli upon the resolution of thp judges in the 34th of 
Elizabeth in tavor of a geneial commitment ly ihe 1 ing and 
went ovei' all thp piecedents and statutes cittd on the othei 
side, contenduig that they weie eithpi inafphoablt. or con 
trary to law He cirried the couit with hini and the pii on 
era were reminded without mj consideiable public scandd 
being then created. 

During the stonny session in wliich the "Petition of Right" 
was passed, Heath, not being a member of lite House of 
Commons, had very little trouble; but once, while it was 
pending, he was heard against it as counsel for the king before 
11 joint committee of Lords and Commons. Upon thia occasion 
he occupied two whole days in pouring forth his learning to 
prove that the proposed measure was an infringement of the 
ancient, essential, and inalienable prerogatives of the cl'o^vn. 
He was patiently listened to, but he made no impression on 
Lords or Commons ; and the king, itfter receiving an assurance 

» This supposed inability of the king to do wrong hns in America among 
a certain olaas been transferred to -the federal governmont, which represents 
tha rojnl authority of tha English. — Erf. 
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from tlic judges that they fl-oiikl effectually do away with, the 
bi.ilute ^vlieii it came hefore tliem for interpretjition, was 
obliged to go thvough the form of giving the royal aiiient 
to U. 

As eoon as tlie ParliameLt wss dissolved, Heath was called 
into full ai,-tivity ; and he now carried every thing his own 
way, for the extent of the royaJ prerogative waa to hp de- 
clared by the Court of Knig's Bench and the Star Chamber, 
Sir John Eliot, Stroud, Selden, and the other leaders of the 
country party who had beeo the most ai/live in carrying the 
" Petition of Right," were immediately thrown into prison, 
and the altoroey general having assembled the judges, they 
were as good as their word, by declaring that they had cogni- 
zance of all that happened in Parliament, and that they had 
11, right to punish whatsoever was done there by Parliament 
men in an unparliameatary manner. 

The imprisoned patriots having sued out writs of hcAcas 
corpus, it appeared that they were detained under warrants 
Bigned by the king, "for notable contempts commitled against 
oiiraelf and onr government, and for stirring up sedition 
against us." Their counsel argued that a commitment by the 
king is invalid, as ho must act by responsible officers ; and 
that warrants in this general form were in direct violation of 
the " Petition of Eight," so recently become law. But Heath 
still boldly argued fpr the unimpaired power of arbitrary im- 
prisonment, pretending that the " Petition of Eight '' was not 
a binding statute, "A petition in Parliament," said he, "is 
no law, yet it is for the honor and dignity of the king to ob- 
serve it faitlilnlly ; but it is the duty of the people not to 
stretch beyond (he words and intention of the king, and no 
other construction can be made of the 'Petition' fhaJi that 
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it is a conlirmiition of the ancient rights aud liberties of the 
subject. So that now the case remains in the same qualitj 
and degree as it was befoit tlie ' Petition.' " He proceeded 
(o turn into ridicule the whole proceedings of the late Parlia- 
ment, and he again «ent over the bead-roll of his precedents 
to prove that one committed by command of the king or Privy 
Council IS not b'^ilable The piisoaeta were lemanded to 

In m'iwPi to the mformatio?), it v-\s pleaded tliiticoiit 
of common law had no juiiadiotion to take cognizance of 
speeches made in the House of Commons, that the judges 
had often declaied themselves incompetent to gn e an opinion 
upon such subjects, that the woida imputed to Sir John Eliot 
■were an accusation agnin-.t the ministers of the ciown, which 
the representatives of the people had a right to pi-efer; that 
no one would venture to complain of grievances in Parlia- 
ment if he should be subjected to punishment at the discretion 
of an inferior tribunal ; that the alleged precedents were 
mere acta of power which no attempt had hitherto been made 
to sanction; and that, although part of the supposed offences 
had occurred immediately before the dissolution, so that they 
could not have been punished by the last Parliament, they 
might be punished in a future Parliament. But 

" ffeath, A. G., replied that the king was not bound to wait 
for anothei" Parliament; and, moreover, that the House of 
Commons was not a court of justice, nor had any power to 
proceed criminally, except by imprisoning its own mem- 
bers. He admitted that the judges had sometimes declined 
to give their judgment upon matters of privilege ; but con- 
tended that such cases had happened during the session of 
Parliament, and that it did not follow that an offence 
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submit to knighthood, and to pay a heavy tee ; or, on refusal, 
to pay a heavy flne. This caused a tremendous outcry, and 
was at first resisted ; but the question being brought before 
the Court of Exchequer, he delivered an argument in support 
of the claim, in which he traced knighthood from the ancient 
Germans down to the reigns of the Stuarts, showing tbat the 
prin<« bad always tlie right of conferring it upon all who held 
11* 
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of huQ I fi^ te — receiving a reasomble compliment in re 
tun In Ilia inatince Mr Attorae( not only had the deeis 
ion of the couit but tip law on his '*ide Blackstone sijs 
The pieiogati\e of compelling the king a yaa Is to be 
kniijiited or to pay <i, fine was expiesoly leijO^ized in Par 
hament by the statute de Mihtibus 1 Ed 11 but yet ^^■»a 
(h oeuision of hpi^j murmurs when exerted by Ch'^rle'! I 
unong whose miny mibfortuuei it v/w that i eitl er himself 
1101 his pet pie seemel able to distinguish between the irbi 
tiaiy stretch and the legal esertion of prerogafne * 

All these expedients for filling the exchequei proMnn- un 
productiTe, the last hopes of despotism rested upon Noy, who, 
having been a patriot, was eager to be the slave of the court, 
and proposed his ship money. If this should be supported 
by the judges, and endured by the people, Parliaments for 
ever after would have been uaneeessary. Heath was willing 
enough to defend it; hut the inventor was unwilling to sbare 
the glory or the profit of it with another. Luckily, at that 
very time, a vacancy occurred in the office of ehief justice of 
the Common Pleas ; and there being an extreme eagerness 
to get rid of Heath, notwithstanding his very zealous services 
to the crown, he was " put upon the cushion," and Noy suc- 
ceeded him as attoi'ney generaL 

To qualify him to be a judge, it was necessary that he 
should first become a Serjeant; and, according to ancient cus- 
tom, he distributed rings, choosing a motto which indicated 
his intention still to put the king above the law — " -£b^ Regis, 
vis Legis." On the 25th of October, 1631, he came in his 

* 2 Bl. Com. 69. CoiHpulsoi-y knighlliooa was abolislied by the Long 
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parti-colored i-obea to the Ck)mmon Pleas, and performed liis 
ceremonies as Serjeant, and tlie same day kept his feast in 
Seijeanta' Ian i and afterwards, on the 27i]i of October, he 
was sworn ja cliief justice. 

In the foni' years during which he held this office, no case 
of public intei-eet occurred in hia own cf uit but he took an 
active part in the Star Ciiamhet and havmg piosecuted the 
Recorder of Salisbury for breikmg i painted 'viinlow mthout 
the bishop's consent, he now si-ntenLed him ioi tte offence 
Tfie grand scheme of ship money which had been long in 
preparation, was ready to he biought foruaid when to the 
astonishment of the world, Heith wis lemoted iiom hi> 
office. It has been said that the go\ ernmeBt was afraid of 
hia opinion of ship money, and b ished lo prefer Fmch — the 
most profligate of men, — on whim they could enfiiely lelj 
The truth seems to he, that he contmi ed lo enpy thp f wor 
anl confidence oi the goiernment but that a Lhirge hid been 
brought agiin^t him of lalung biibes which was &o 'stiongly 
supported by evidence that it coild njt be o\eilooked al 
though no Pjirlnment was siitm^ or ever likely to sit, and 
thit the mjst discieit proceeding, even for hiin'ieir, was to 
remote him quietly from hia oSiee The removal of judges 
had, under the StuaiJs, become tj Lommon, that no great sen- 
sation was creited by a new instan^'e of it, and people merely 
Buppo'fed that some secret dispknaure had been given (o 
the Lmg 

Ileith piPSPntel i petition to the king, setting forth Ms 
services as attorney genu,! al in supporting the royal right to 
impiison and lo tax the subject ao well as the good will he had 
manifested while he sat on tlie bench, and expressing a hope 
that, as he had been severely punished for his fault, ho might 
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not bu Utterly niiued, liiit might he permitted to practise at 
the har. To this the king, by advice of the Privy Council, 
consented, on condition that he should be put at the bottom, 
of the list of seijeants, and should not plead against the crown 
ia the Star Chamber. 

Aecordmgly he took his piice at the b-u of the Couit of 
Common Pleas ■xa junior wheie he had preailed 13 chief, 
and speedily ^it into considerable business He veiy soon 
again insinuated himself into the favor oi the government 
and assisted Sii Tohn Banks the attoiney geneial m stite 
pioaecutions He hist tddiesscd the jury foi the crown m 
ihe famous cue of Thomas Haiiison indicted toi insultmg 
Mr Justice Hutton m ojen couit leaving the ittomey gen 
eial to sum up the evidence 

Not having beea on the beich \\hen tl e judges ga^e tlie 
extra) udicnl ojimon m fivoi of shi^ n onej 1 oi when 
H'iinpde s f nil came on he escaj ed impeachment ■»! the 
meeting of tlip Long Pailiament and on the lemoval of 
iho e nho i^cie impea ied he wis made i puisne jud^e ot 
the Couit ot King" Bench, 

When hostilities were about to commence, he happened to 
be jtilge of assize it York, where the king lay. He always 
protested thit he was innocent of any plot lo make himself 
chief justice of the King's Bench; yet, knowing that, from 
bodily infaimitj and lukewarraness in the royal cause, Bramps- 
tOQ would not come to Tork wlien summoned by the king, 
there is strong reason to suspect that he suggested the pro- 
priety of this summons, on the pretence ihai the chief justice 
of England might, as chief coroner, declare aa attainder of 
rebels slain in battle, which would subject their lands and 
goods to forfeiture. Brampslon was ordered lo come to Tork, 
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and nof miikiiin his appearance, lie w.-u- removed from liis 
office i and Sir Robert Ueatii was created chief justice of 
England, tliat he might attaint the slaughtered rebels. Sir 
John Erampston, the autobiogiapher, son of the judge whom 
Heath superseded, says, " When Sir Robert Heath had that 
place, that opinion vanished, and notliing of that nature v-aa 
ever pat in practice." 

But in the autumn of the year IQiS, the roysilists having 
gained an a&cendencv in the we't of EngHnd i bcheme mas 
formed to outlaw, for high tieiaou the ie-ideia on ihe Paiha 
ment sido — as well those who weie duecting mihtary opua 
tions in tlie field, as the noa-combalanta who were conducting 
the government at Westminstei A oommii^ion pished the 
great seal, at Oxford Inected to Lorl Ch et Justice Heatli 
and three other judges who h^d taken the Lingo side to holl 
a court of oyer and terminer At Salihhuij AccoidngI}, 
they took their seats oa thi, bench and awoii, m a grand jury 
whom Heath addressed e^Lplainmg tiie law of high tieason 
showing that JJagi'ant overt acts had been committed bj con 
spiring the king's death ind levjingwir ig'iinst him and 
proving by authorities that M who aided and assisted bj fur 
niahing supplies, or giving orders or advice to the rebel weio 
as guilty as those who tought against his majesty ■^Mth devdly 
weapons in theu' hands Bills of indictment weie tliCT pre 
ferred against the Eails of Northumbeiland Pemhioke in I 
Salisbury, and divere inembeis of the House of Common 
The grand jury, howeser — piobably without hivuij, iPil 
Grotiua and the wntei s on public law who say that when 
there is a civil war in i countiy the oj-yo ite parties must treat 
each other as if thej wete bt-lhgeients belougin • to two inde 
pendent nations, but actu'kted by i iph-^b ff the injusfice 
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auii impolicy of treating as common mal f 1 li > 

seeking to reform abuses and viodicate fl 1 b t 1 

fellow-citizens, were commfuiding armies ad t g 1 w — 
retui-ned all the bills ignoramus; and the Id th b 

aay trial nor process of outlawry. 

This rash attempt only served to prodi t t 1 

render the parhamentarlans more suspio d t 1 

when negotiations were afterwards opeaeJ h h m ht h 
led to a satisfactory accommodation. 

In the summer of the following year, Ch f J t H th 
teld assizes at Exeter, and there actually bta d th 
miction of Captain Turpine, a parliament y ffi h ! d 

been taken in arms against the king, and p d 1 

prisoner at the bar. The sheriff appears h f d 

carry f!ie sentence mto CK^cution but fh f t t tl 

man wis hanged by Sji John Berkelej , C f E t 

The Paihamenf, having heird of their j I tl 

put to death in cold blood, ordeied that th jud es 1 
demned him might be impeached of higl t 1 t th y 

■were atteiwirds satisfied with passmg in d to m 

Heath, and Ins brethren who had sat with 1 mi tl ca 

sion, from their judicial offites ind to di bl th f m t 
iag as judges m all time to come 

Sir Robert Heath never ventured to take his seat as chief 
justice of tlie Court of Kings Bench at Westminster; but, 
after ti-aveliing about for some time with the king, fixed him- 
self at Oxford, where he was made a doctor of the civil law, 
and attended as a judge when Charles's Parliament was 
held there. 

When Oxford was at last obliged to surrender, and the roy- 
alists conld no longer make Lead in any part of England, 
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Heath fountl it necessary to fly for safety to the contiiieut. 
The parliamentary leaders said that they would aot have mol- 
ealed him if he had confined himself to the discharge of his 
judicial duties ; or eveo if, like Lord Keeper Littleton and 
other lawyers, he had carried arms for the king; but as, con- 
trary to the law of nations, lie had proceeded agsuiist several 
of those who bore a commission which the Parliament had 
granted to them in the king's name, they were determined to 
make aa example of him. Therefore, when an ordinance 
was passed, granting an indemnity to the royalists who sub- 
mitted, he was excepted from it by name. After suffering 
great privations, he died at Caea, in Normandy, in the month 
of August, 1649. 

He had, from his professional gains, purchased a large land- 
ed estate, whicli was sequestrated by the Parliament, but 
afterwards was restored by Charles II. to his son. He had 
never tried to make his peace witli the dominant party by any 
concession, and he declared that " he would rather suffer all the 
ills of exile than submit to the rule of those who had first 
fought their sovereign in the field, and then liad murdered 
him on the scaffold," With the exception of his bribery, which 
was never properly inquired into, and does not seem to have 
injured him much in the opinion of his contemporaries, no 
grievous stain is attached to his memory ; and we must feel 
respect for the constancy with wliich he adhered to his politi- 
cal principles, although we cannot defend them. 
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CHAPTER IX. 

IIOBEET rOSTER. 

At tb t t f til 1 II d d n 

sary to payth Iil fh jud f la "W tm n 

stev Hall 1 h u h a allj j cak ng th y ry 1 arue i 

and re p tabi and th y had adm il j e J m 

partially and at ta t ly Imm n 1 ffi liy a f un 1 
in repl u th m CI nd n w 1yd u to 

select thfl in !i uldlef d,btfialilg 

exile h h m 1 ly u a q a t d ti 1 tli tat f 

the legal [ fes and up n mak n nq Lardly any 

could 1 p t 1 ut h pol 'J p n pi ju d cal a 
quirem ts, i t nd E and p e. nt p t nt 1 d tb m 

to higl p f m t Th n t n t ba t rs on he oy 
alist sid had t 1 f m p t 1 tl il wa b ga 

and til n w n ti n ! 1 1 d p n j had t k n an 
oath tobfUtltb m all O dd! 

diseoY 1— feOlndBdn— m blfla 

and fo I yalty E Ij 1 ng ! 1 a. a a ad c L 
badsa fi dh j fl tha h d ht a- t h jal a 
by cai ym am and f uig to p fe= U g au t th 
whom he considered rebels, ha had spent years in seclusion, — 
still devoting himself to professional studies, in which he 



• Their decisions ars sUI! of as much BUthorjty en legal question; 
those of conrts sitting under a eommisaion from tlie erovn ; and thej i 
published with the sanction of the chancellor and all the judges in 
VEigns of Chnrlea II. and James II. 

(132) 
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took tbe Iiighest liiilight. At fli-at, however, it vtas fliouglit 
tliat he eoulii not properly be placed in a higher judicial office 
than that of chief baron of the Exchequer ; and the chief- 
ships of the King's Bench and Common Pleas were allowed 
to remain vacant some months, puisnies being appointed in 
each court to cawj on the routine business. 

At last a chief justice of England waa announced — Sir 
Eobert Foster; and his obscurity testified the perplexity into 
■which the government had been thrown in making a decent 
choice. Ho was one of the very feiv survivors of the old 
school of lawyers, which had flourished before the troubles 
began; he had been called to the degree of seijeant at law 
so long ago aa the SOtli of May, 1636, at a time when Charles 
I., with Strafford for his minister, was ruling with absolute 
sway, was imposing taxes by his own authority, was changing 
the law by proclamation, and hoped never again to be molest^ 
ed by Parliaments. TJiis system was condemned and opposed 
by the most eminent men at the English bai', but was ap- 
plauded and supported by some who conscieatiously thought 
that all popular institutions were mischievous, and by more 
who thought tliat court favor gave tliem the best chance of 
rising in the world. Foster is supposed to have defended ship 
money, the cruel sentences of the Star Chamber, the billet- 
ing of soldiers to live at free quarters, and ofier flagrant 
abuses, as well from a sincere love of despotism as from a 
desire to recommend himself to those in power.* 

At the time wl\en tyranny had reached its cuiminating 
point, he was appointed a puisne judge of the Court of 
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Common Pleas. Luckily for hini Hamjden cise had been 
decided before his appomtment ind hp was not irapeaihed by 
the Long Parhament, "W hen the en li w ii bi d1 e out, he lol 
lowed the king; and afterwuds aasiiited in atteni]; tinf; to hold 
a Court of Common Pleas at Oxtoid hut sit alone lud hia 
tribunal was without advocates or amtois An orlmance 
paMed the House of Commons for removing him from his ot 
fice, and on account of hiB excessive zeal in the royal cause, 
he was obliged to compound fot his estate by paying a very 
large fine. 

After the king's de'^th he conlmued in ictirement till tlie 
Restoration. He is said to hive hid a small chambei in the 
Temple, and like Sir Oihn lo Bndgmia an 1 Sir Jefferj Pel 
man, to have practised as a chamber counsel chieflj addicting 
himself to conveyancing 

The first act of the government of Charles 11 wa": to leia 
state Foster in his old ofBee Theie ■w^s a strong di-siie to 
reward his constancy with fiesh 1 onors but he wao thought 
unfit to be raised highei anl the ofRce of chief justice of the 
King's Bench could not be satisfactorily hlled up 

Only six common law ju iges had been appointed whe i the 
trials of the regicides come on Fostei being one of them 
distinguished himself for his zeal ; and when they were over, 
all scruples as to Lis fitness having vanished, he, who a few 
nioaths before, shut up in his chamber that he might escape 
the notice of the Koandheads, never expected any thing better 
than to receive a broad piece for prepailog a eon^eyance ac- 
cording to the recently invented expedient of "lease and 
release," was constituted the highest criminal judge in the 

He presided in the Court of King's Bench fov tn'O years. 
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Be a 1 [ 1 H 1 letter lawyer, lie sotiafacforilj tliaposed of 
tlkp p Tate OTses which came before him, although he was 
mu h perplexed, by the improved rules of practice introduced 
wb le he waa a et rement, aud lie was disposed to sneer at 
tl e lee s o "s of Chief Justice Rolle, a man in all respects 
m oh sui e o to I imself. la state prosecutions he showed 
1 mself as n en pernie and as arbitrary as any of the judges 
who 1 \\ been npeached at the meeting of the Long Par- 
liament. 

To h m ch efly s to be impnted the disgraceful execution 
as a traitor, of one who hud disapproved of the late king's 
trial; who was included in the present king's promise of in- 
demnity from Breda ; * in whose favor a petition had been 
presented by the Convention Parliament; who was supposed 
to be expreasly pardoned by tiie answer to that petition ; f 
but who had' iiicuiTed the inextinguishable hatred of the Cav- 
aliers by the part ht, h d k b gi b 
tion of the Eail ofSff HyVli t 
after lying two yeai p d w h m 
putting him to death b m w 
last arraigned for high son K E b A 

* Clinrles II., in his D m B 

should "ptooeed only g 
father." 

t In answer to the aidreas ot the tivo Houses of the Con-rention Pni- 
liu.ment Co spore the lives of Vans and Lnmbeit, the lord chuncellol^ reporC- 
od, "His majesty grants the desire ot the said petition;" — the ancient 
form of passing acts of Parliament. Tho ultra Cavalier Honae of Com- 
mons nhich followed desired Vano's death, bnt could not alter the law oc 
abrogate the royal promise. 

t In hia younger days, before tlie ciTil war, Sic Henry Vane had been 
among the early emigrants lo MaasachnsetEs. and as goTcrnor of that col- 
ony had boms a port in some remarkable transaotions tl.cie. — See Hil- 
dtetli'a Ilittoi-!; of the Umtal Slates, rol. i. c!i. ii 
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he had actually tried to save the hfe of Charles I., the treason 
charged upon him was for conspiring the death of Cbaries II., 
whose life he would have been equally willing to defend. The 
indictment alleged this overt act, " that he did take upon hiiu 
the government of the forces of this nation by sea and land, 
and appointed colonels, captains, and officers." The crown 
lawyers admitted that the prisoner had not meditated any 
attempt upon the natural life of Charles II., but maisted that, 
by acting under the authority of the commonwealth, he had 
assisted in preventing the true heir of the monarchy from ob- 
taining possession of the government, and thereby, in point of 
law, had conspired his death, and had committed high trea- 
son. Unassisted by counsel, and browbeaten by Lord Chief 
Justice Foster, lie made a gallant defence ; and besides point- 
ing out tiie bad faith of the proceeding, after the promises of 
indemnity and pardon held out to Mm, contended that, in 
point of law, be was not guilty, on the gi'ound that Charles 
II. had never been in possession of tlie government as king 
during any part of the period in question: tliat the supreme 
power of the state was then vested in the Parliament, whose 
orders he had obeyed ; that he was in the same relation to the 
exiled beir as if there had been another king upon the throne ; 
aud that the statute of Henry VII., which was only declara- 
tory of the common law and of common sense, expressly pro- 
vided that no one should ever be called in question for obey- 
ing, or defending by force of arms, a king de facto, although 
he had usui'ped the throne. He concluded by observing that 
the whole English nation might be included in the im- 
peachment. 

Fosler, 0. J. — " Had there been another king on the throne, 
though a usurper, you might have been exempted by the 
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statute tram tlie penaltiea of treason. But tlie autbority you 
recognized was called by the rebels either 'Commonwealth' 
or 'Prelector,' and tbo statute takes no notice of any 
such names or things. From tlie moment that the mar- 
tyred sovereign expired, our lord the king that now is 
must be considered as entitled to our allegiaace, and the 
law declares that he has ever since occupied his ancestral 
throne. Therefore, obedience to any usurped authority was 
treason to hiaj. You talk of the sovereign power of Parliar 
ment, but the law knows of no sovereign power except the 
power of our sovereign lord the king. With respect to the 
number agmiist whom the law shall be put in fwce, that must 
depend upon his majesty's clemency and sense of justice. To 
those who truly repent he is merciful; but tliO punishment of 
those who repent not is a duly we owe botli to God and to our 

A verdict of guilty being returned, the usual sPiitence was 
pronounced ; but the king, out of regard to his own reputa- 
tion, if not to the dictates of justice and mercy, was very re- 
luctant to sanction tiie exeeufion of it, till Chief Justice 
Foster, going the following day to Hampton Court to give 
him an account of the trial, represented the line of defence 
taken by the prisoner as inconsistent witli the principles of" 
monarebieal government, and said that the supposed promises 
of pardon were by no means binding, "for God, though oft- 
timea promising mercy, yet intends his mercy only for the 
penitent." The king, thus wrought on, notwithstanding his 
engagement lo tlie contrary, signed the death-warrant, and 
Vane was beheaded on Tower Hill, saying with his last 
breath, " I value my life less in a good cause than the king 
does his promise." Mr. Fof, and othi-r hislomn-, cousifler 
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to be my counsel, not my accuaei's," Foster, O.J. — "We 
ai'e hei'e to do justice, and are upon our oaths; and we are to 
tell you what is law, not you us. Therefore, sirrah, you are 
too bold." Orooh. — " Sirrali is not a word becoming a 
judge. K I speak loud, it is my zeal for the truth and for 
tlie name of the Lord. Mine innocency makes me bold," 
Foster, O. J. — "It is an evil zeak" Crook. — "No, I am 
bold in the name of tlie Tjord God Almighty, the eperlasting 
Jehovah, to assert the truth and stand as a witness for it. Let 
my accuser be bi'OQght fortk." Foster, C. J. — " Sirrah, you 
are lo lake the oath, and here we tender it you," Crook. — 
" Let me be cleared of my imprisonment, and then I wilt 
answer to wbat is charged against me. I keep a conscience 
void of offence, boih towards God and towards man." Fos- 
ter, (7. J. — ■" Sinali, leave your e;i\it!isg." Crooh.—-" Is 
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tliis canting, fo speak tLe ivorda of the Sei'ipfuro ? " Foster, 
G. J. — " It is canting in your montb, though they are St. 
Paul's words. Tour first denial to take the oath shall be re- 
corded ; aad on a second deaial, you bear the penalties of a 
prammdre, which is the forfeiture of all your estate, if you 
have any, and imprisonment during life." Grooh. — "I owe 
dutiful allegiance to the king, but cannot swear without break- 
ing my all^iance to the King of Kings. We dare not break 
Chiists commandments, who hath said, %wear not at all , and 
the apostle Jamei aajs, 'Above all tVimgs, my biethien, 

Ciook, in his auMunt of the trial, says, "The cbief juatic 
fheieupon mtenoptrng, called upon the executionei tr ■itop 
inj mouth, \'ihn,h he did accoidingly Tilth a dirt-) cloth and a 
gag' The other t^uakeis following Crook's eiample, thej 
weie all indicted fur haiiiig a second tim.e refused to take the 
oatji of allegiance, and bemg found guilty, Ihe court gave 
judgment agam-t them of forfeituie, iiupriaonment foi life, 
arid moreovei, that they weie "outoi the kings protecfioa, ' 
whereby they canned about with them caput Iwpinum, (a wolf's 
head,) and might be put to death by any one as noxious vennia. 

The last trial of importance at which Chief Justice Foster 
presided was that of Thoaias Tonga and others, charged with 
a plot to assassinate the king. General Ludlow says that this 
was got up by the government to divert the nation from their 
ill humor, caused by the sale of Dunkirk;* fJie invention 
■being, "that divers tliousands of ill-afiected persons were 
ready under his command to seize Ihe Tower aad the city 
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of LoDiton, then to march directly to WhitehaU, in order to 
kill the king and Monk, with a i-esoluldon to give no quarter j 
and after that to declare for a commonwealih." The case was 
proved by the evidence of supposed accomplices, which was 
held to be sufficient without any corroboration. The chief 
justice seems to have been very infirm and exhausted ; for 
tlius he summed up, — 

" My masters of the jury, I cannot speak loud to you ; you 
understand this business, sueli as I think you have not. had 
the like in your time; my speech will not give me leave fo 
discourse of it. The witnesses may satisfy all honest men; it 
is clear that they all agreed to subvert the goverumeiif, and to 
destroy his majesty. What can you have more. The prison- 
ers are in themselves inconsiderable ; they are only the out- 
boughs ; but if such fellows are not met willial, they are the 
fittest instruments to set up a Jack Straw and a Wat Tyler ; 
therefore you must lop them off, as they will encourage others. 
I leave the evidence to you ; go together." 

The prisoners being all found guilty, the chief justice tlius 
passed sentence upon them, — 

" You have committed the greatest ci^ime against God, our 
king, and your countiy, and against every good body that is 
in this laud ; for that capital sin of high treason is a sin in- 
expiable, and, indeed, hath no equal sin as io this world. 
Meddling with Ihem that are given to change hath brought 
too much mischief already to this nation ; and if you wilt 
commit the same sin, you must receive the same punish- 
ment, for happy is he who by other men's harms takea 

They were all executed, protesting their innocence. 

The chief justice went a circuit after this trial, in the hope 
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that coutitiy air would i-evive him. However, he became 
weaker awd weaker, and, although much assisted by his 
brother judge, he with gi'eat difficulty got to the last assize 
town. From thence ho travelled by slow stages to his house 
ia London, where, after languishing for a few weeks, he ex- 
pired, full of days, and little blamed for aay part of his con- 
duct ais a judge, however reprehensible it may appear to us, 
trying it by a standard which he would have thought only fit 
to be proposed by rebels. 
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CHAPTER X. 

ROBERT HYDE. 

On the death of Sir Robert Foster, Lord Clarendoa 
thought that he might fairly do a job for an aged kinsman, of 
respectable, if not brilliant reputation ; and he appointed Sir 
Robert Hyde chief justice of the King's Bench. They were 
cousins-german, being grandsons of Lawrence Hyde, of West 
Hatch, in the county of Wilts, and nephews of Sir Nicholas 
Hyde, chief justice of the King's Bench in the commence- 
ment of the reign of Charles I. The Hydes were the most 
distinguished race of the rohe in flie 17th century. Robert's 
father was likewise a lawyer of renown, being attorney gen- 
eral to Anne of Denmark, queen of James I., and he had 
twelve aons,, moat of whom followed their fiither's profession. 
Robert seems to have been a very quiet man, and to have got 
on by family interest and by plodding. Although Edwai-d, 
the future chancellor, played such a distinguished part during 
the troubles, — lii-st as a moderate patriot, and then as a lib- 
eral conservative, — Robert, the future chief justice, was not 
in the House of Commons, nor did he enlist under the banner 
of either party in the field. Just before the civil war broke 
out, he was called to the degree of Serjeant at law, and he con- 
tinued obscurely to carry on his profession during all the vicis- 
situdes of the twenty eventful years between 1640 and 1660. 

At the Restoration, he was made a puisne judge of the 
Common Pleas, and, acting under Chief Justice Bridgman, 
he acquitted himself creditably. 

(143) 
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When he was installed chief justice of the King's Bench, 
Lord Chaucelloc Clarendon himself attended in court, and 
thus addressed him: — 

"It's a sign the troubles have been long, that there are so 
few judges left, only yourself; and after so long suffering of 
the law and lawyers, the king thought fit to call men of the 
best reputation and learning, to renew the reverence due aud 
used to the law and lawyers ; and the king, as soon as the 
late chief justice was dead, full of days and of honors, diet re- 
fiolye on you as the ancientest judge lefi; axid your education 
in this court gives you advantage here above others, as you 
are the son of an eminent lawyer as any in his days, whose 
felicity was to see twelve eons, and you one of the youngest a 
Serjeant, and who left you enough, able to live without the 
help of an elder brother. For yoar integrity to the crown, 
you come to sit here The kiug and the kingdom do expect 
great reformation from, your activity. For this reason, the 
king, when I told him Chief Justice Foster was dead, made 
choice of you. Courage in a judge is necessary as in a gen- 
eral;* therefore you must not want this to punish sturdy 
offenders. Tke genteel wickedness of duelhng I beseech you 
inquire into; the carriers of challenges, aud fighters, however 
they escape death, the fining and imprisoning of them ■will 
make them more dread this court than the day of judgment." 

Hyde, G.J. — "I had ever thought of the advice of the 
wise man, ' not to seek to be a judge, nor ask to sit in the seat 



* So Bacon, better nt precept than at practice, in his advice to Sir George 
Yillats, requites in judges these three attributes — they must lie men of 
eonrage, fearing God, and hating covetousness ; aa ignorant man cannot, 
a coxoard dare aot he a good judge. On the American beach we haye too 
BiBny oowflrds, — Ed. 
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of lienor/ being conscious of my own defects and small 
leai'ning. But, seeing his majesty's grace, 1 ahaJl humbly 
submit, and serve him with my life, with all alacrity and duty. 
Sins of infirmity I hope his majesty will pardon, and for wil- 
ful and corrupt dealings I shall not ask it. I attended in 
Coke's time as a reporter here ; and as he said when he was 
made chief justice 1 say now — ' I will behave myself with all 
diligence and honesty.' " 

This chief justice was much celebrated in his day for check- 
ing the licentiousness of the press, A printer named John 
Twyn, having printed a book containing passages which were 
said to reflect upon the king, was arraigned before him at the 
Old Bailey on an indictment for high treason. Tiie prisoner 
being asked how he would be tried, said, " I desire to be tried 
in the presence of that Giod who is the searcher of all hearis, 
and the disposer of all things." 

Hyde, L. O.J. — " God Almighty is present here, but you 
must be tried by him and your peers, that is, your country, 
or twelve honest men." Prisoner. — "I desire to be tried by 
God alone." Hyde, L. 0. J. — "God Almighty looks down, 
and beholds what we do here, and we shall answer severely 
if we do you any wrong. We are careful of our souls as you 
can be of yours. You must answer in t!ie words of the law." 
Prisoner. — " By God and my country." 

It was proved clearly enough that he had printed the book, 
and some passages of it might have been considered libellous ; 
but there was no other evidence against him, and he averred 
that he had unconsciously printed the book in the way of 
his trade. 

■ Hyde, L. G.J. — " There is here as much viilany and slan- 
der as it is possible for devil or man to invent. To rob the 
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king of the love of liia subjects, is to destroy him in his per- 
son. Tou are here in the presence of Almighty God, as you 
desired ; and the best yon ciui now do towards amends for 
your wickedness is by diacoTering the author of this villanous 
book. If not, you must not expect — and, indeed, God forbid 
— there should be any mercy shown you." Prisoner. — "I 
never knew the author of it," Hi/de, L. G. J. — "Then wo 
must not trouble ourselves. Tou of tiie jury, tliere can be no 
doubt that publiahiug such a book as this is as high treason as 
can be committed, and my brothers will declare the same if 
you doubt." 

The jury bavit^ found a verfict of guilty,* the usual sen- 
tence was pronounced by Lord Chief Justice Hyde, and the 
printer was drawn, hanged, and quartered accoi'dingly. 

The next trials before hia lordship, although the charge 
was not made capital, (as he said it might have been,) were 
equally discredilable to him. Several booksellers were in- 
dicted for publishing a book which contained a simple and 
true account of the trial of the regicides, with their speeches 
and prayers. 

Hyde, L. G. J. — " To publish such a book is to fill all tlio 
king's subjects with the justification of that honid murder. I 
will be bold to say no such horrid vjllany has been done upon 
the face of the earth since the crucifying of our Savior. To 
print and publish this is sedition. He that prints a libel 
against me as Sir Robert Hyde, and he tiiat sets him at work, 

» The following dialogue oecuiied after the verdict ; — 
Prisoner. — I most humhly heseech your lordship to remember my oon- 
didon, (he had bsfore stated himself to be the father of nine smalt chil- 
dren,) and intercede foi- me. 
Lord Hyde. — I would not interecda for my ami father in this case, if ho 

13 
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mnst answer it ; much more when against the king and the 
state. Dying men's words, in^^eed I If men are as villanoiis 
at their death us in their livea, may what they say be pub- 
lished as the words of djin^ men,? God forbid 1 It is the 
king's great mercy that the ihaige is not for high treason," 

The defendants, being found gailt), were sentenced to be 
fined, to stand several hours in the pillory, and to be impris- 
oned for life. 

[In October, 1664, Chief Justice Hyde caused John Keach 
to be indicted for libel, which indictment he proceeded forth- 
with to try, in a raaniiLi denounced bj Mr. Dunning, in one 
of his speeches in the House of Commons (Dec. 6, 1770,) 
as " cruel, brutal, and illegal." 

Keach had written a little book called The Child's In- 
structor ; or a new and easy Primer, in which were con- 
tained several things contrary to the doctrine and ceremonies 
of the Church of England, Keach taught that infants ouglit 
not to be baptized ; that laymen may preach the gospel ; that 
Christ sliall reign pei'sonally on the earth in the latter day, 
&c. He had no sooner received a few copies from London, 
where the book was printed, than a justice of the peace, who 
had heard of it, entered his house with a. constable, seized 
several of the Iwoks, and bound Keach over to answer for it 
at the next assizes at Aylsbury. 

Chief Justice Hyde presiding, Keach was called to the bar, 
when the following dialogue ensued: — 

ir^de. — Did you write this book? (Holding out one of 

" This practice of putting questions to the pruionor intended to iutinii- 
date him, to invohe him in eonttodietiona, or to elicit from him some indis- 
creet admission, had ceased daring the Commonwealth, but waa Teviyad 
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Keach. — I writ most of it. 

Hyde. — What have you to do to take other men's trades 
out of their hands? I believe you can preach as ivell as 
write books. Thus it is to let you and such as you are have 
the Scripture to wrest to your own destruction, Tou have 
made in your book a new creed, I have seen three creeds 
before, but I never saw a fourth till you made one. 

Keach. — I have not made a creed, but a confession of the 
Christian faith, 

Hydi. — '^^W, that is a cz'ced, then. 

Keach. — Tour lordship said you had never seen but three 
creeds, but thousands of ChristiHDS have made a confession 
of their faitb. 

The chief justice having denounced several thiags cou- 
taiaed m the book as contraiy to the liturgy of the church of 
England, and so a breacli of the test of unifoi-mity — 

Keach. — My lord, as to those things — 

Hijde. — Tou shall not pi-each here, nor give the reasons of 
your damnabie doctrine, to seduce and infect his majesty's 
subjects. These are not things for such as you to meddle 
with, and to pretend to write books of divinity ; but. I will try 
you for it before 1 sleep. 

He then directed an indictment to be druwn up, and thus 
addressed the grand juiy: — 

"Gentlemen of the grand jury: I shall send you pres- 
ently a bill against one that hath taien upon him to write a 
new primer for the instruction of your children. He is a 
base and dangerous fellow ; and if this be suffered, cliildren 
by learning of it will become such as he is ; and therefore I 
hope you will do your duty." 

A long indictment having been found, in which divers 
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passages from the book were set forth as damaable, seditious, 
wicked, atid contrary to the statute in Ihat case made and pro- 
vided, Keach was called upon to plead to it. He asked for a 
copy, and liberty to confer with counsel, and to put in his ex- 
ceptions before pleading. But Chief Justice Hyde compelled 
him to plead befoi-e he would give him a copy, and then would 
aOow hini only an hour's time to consider it, which, as not 
long enough to be of any benefit, Keach declined U> accept. 

The evidence was, that thirty copies of the book had been 
seized at Keach's house by the justice and constable, aud that 
Keach on his examination before the justice had confessed 
himself tlie author, and that he had received fram London 
about forty copies, of which he had di&persed about twelve. 
Hyde then caused the pass^es contained in the indictment 
to be read, remarking on each to show that it was contrary to 
the Book of Common Prayer. This done, the prisoner began 
to speak in his defence. 

Keach. — As to the doctrines — 

Hyde. — You shall not speak here except to the matter of 
fact; that is to say, whether you writ this book or not.* 

Keach. — I desire liberty to speak to the particulars of my 
indictment, and those things that have — 

Hyde. — ^ You shall not be suffered to give the reasons for 
your damnable doctrine here to seduce the king's subjects. 

Keach. — Is my religion so bad that I may not be allowed 
to speak ? 

Hyde. — I know your religion ; you are a Fifth Monarchy 
man; and you caa preach as well as write books; and you 



ism. jy Google 



A.D,1CM.] ROB BET HYDE. 149 

would preach here if I would let you ; but I sliall take such 
order as jou shall do no more mischief,* 

After some altercation betwesQ the judge and the prisoner 
aa to the facts and the evideaoe, Hyde summed up and charged 
the jury; hut after an absence of several hours one of the 
officei-3 came in with a message that they could not agree. 

Hyde. — But they must agree. 

Officer. — They desire to know whether one of them may 
not come and speak to your lordship about something whereof 
they ai'e in doubt. 

Hyde., — Yes, privately ; (and then ordered one to come to 
him on the bench.) 

The officer tien called one, and he was set upon the clerk's 
table, and the jndge and he whispered together a great while. 
It was observed that the judge, having his hands upon hia 
shoulders, would frequently shake him as he spoke to him. 
Upon this person's returning, the whole jury soon came in, 
and by their foreman delivered a verdict of guilty in. part 

Glerh. — Of what part ? 

Foreman. — There is something contained in the indict- 
ment which is not in tlie book. 

Gkrk. — What is that ? 

For^ian. — In the indictment he is charged with these 
words; '-When the thousand years shall be expired, then 
shall ail the rest of the church be raised;" but in the book it 
is, " Then shall the rest of the dead be raised." 

Glerk. — Is he guilty of ail the rest of the indictment, that 
sentence excepted? 



in Judge Griei'a way of speakjiij 
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One of the Jury. — I cannot in conscience find him guilty, 
because the words in the indictment and the book do not 

ffyde. — That is only through a mistake of the clerk's, and 
in that sentence only; and yoti may lind hxm. guilty of all, 
that sentence excepted ; but wliy did you come in before you 
were agreed ? 

Foreman. — We thoiight we had been agreed. 

Hj/de. — You must go out agmn and agree ; and as for you 
that say you cannot in conscience find him guilty, if you say 
so again, without giving reasons for it, I sftall take an order 
with you,* 

We shall find an explanation of this last threat (which 
soon produced a verdict in accordance with the wishes of the 
chief justice) in Hale's Pleas of the Crown, ■]■ where it is stated 
that while Hyde was acting as a judge of nisi prtus, he intro- 
duced the illegal practice of fining juries for not rendering 
verdicts satisfactory to him. "I have seen say^ Hxle "ai- 
bitrary practice still go from one thing to anothei The hneo 
set upon gi-and inquests began ; then they set fines uj on tlie 
petit jurors for not finding according to the direction of the 
court; then afterwards the judges of nisi prtus proceeded to 
fine jurors in civil causes if they gave not i verdict au?oidmg 
to direction, even in points of fact. This wis done bj i 
judge of assize [Justice Hyde, at Oxfoid Vaugh 140^ m 
Oxfordshire, and the fine estreated ; but I, by advice of most 
of the judges of England, stayed process upon that fine. 
[Hale was at this time cliief bai-on of the Court of Exche- 
quer,] The like was done by the same judge in a case of 

* a Stfite aVials, 701-701). + 2 lUCle, P. C. 153. 
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burglary. The fine was estreated into the exchequer ; but by 
the like advice I stayed process ; and in the case of Wagstaff, 
[Vaugh. 153,] and other jui-ors fined at the Old Euyiey for 
giving a verdict contrary to direction, by advice of all the 
judges of England, (only one dissenting,) it was ruled to be 
against law."] * 

In the fervor of loyalty which, still prevailed, such doc- 
trines were by no means unpopular; and while Chief Justice 
Hyde was cried up as an eminent judge by tlie ti-iumphant 
Cavaliers, tlie dejected Eouadheada hardly ventured to whis- 
per a compitunt against him. To the great grief of the one 
party, and, no doubt, to the secret joy of the other, who inter- 
preted iiis fate as a judgment, his career was suddenly cut 
short. Ou the 1st of May, 1665, as he was placing himself 
on the bench to try a dissenter who Lad published a book rec- 
ommending the "comprehension," that had been promised by 
the King's Declaration from Breda, while apparently in the 
enjoyment of perfect health, ho dropped down dead. 

" The aboye passage enclosod in brackets has been added by the editor. 
Our American judges, more subtle than their predecesBors, instead of fin- 
ing juriea for not rendering Terdiets according to directions, have inlco- 
duced the practice of questioning jiirota beforehand, and not allowing 
them to sit unless they pass a satisfactory examination. — Ed. 
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CHAPTER XI. 

JOHN KELYNGE. 

Aftek tte iuildeit death of S>ir Robert Hyde, Lord Ciian- 
cellor Clarendon ivas again tlirown into distress by tlie difB.- 
culty of filling up the of^ce of chief justice of the King's 
Bench, and he allowed it to remain vacant seven months. 
Only five years had elapsed since the Eeatoralion, and no 
loyal lawyer of eminence had sprung up. At last the Chan- 
cellor thought he could not do better than promote Sir John 
Kelynge, then a puisne, to be the head of the court. The 
appointment was considered a very bad one j and some ac- 
counted for it by supposing that a liberal contribution had 
been made towards the expense of creeling " Dunkii'k 
House," * which was, esciting e adm on an en y of 
the town; while others assei-ted h h liai S & t had 
been put around the neck of tl e a d n a y b the 

Duchess of Cleveland. I believe h ud a a ona e had 
not yet been drawn into the vor so il and h Clar- 
endon, left to the freedom of his own will, preferred him 
whom he considered the least ineligible candidate. But we 
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cannot wonder at the suspicions which were generally enter- 
tained, for Sir John Kelynge'a friends could only say in hia 
favor that he was a " violent Cavalier," and hia enemies ob- 
served that " however fit he might have been to charge the 
Roundheads under Prince Eupert, he was very unfit to charge 
a jury ia Westminster Hall." 

I can find nothing of his origin, or of his career, prior to 
the Restoration; mid I am unable to say whether, like some 
loyal lawycia, he ■vitu'^lly had earned, arms for the hmg, oi, 
like others, had lontmued obaeuiely to piai-tise his pioha- 
Eion in London The first notice I hnd ot hun is by himsoli, 
m the account which he has left us of the confeiences of tlie 
judges at Seijeants' Ian, pieparitoiy to tlip tinl of (he rcgi- 
udes, when he saj 3 he attended that service as lunioi coun- 
sel tor thp crown He might have been cmplojed from a 
notion thjt he would be u-^eful in sohiug the hnottj points 
likely to arise,' 01, (what lo quite is hkely,) without ■iny 
professional reputation, he might hi^e got a biief byfa^oi, 
111 a eiie which ivaa to draw the eje^ of the vtholi, woild 
upon all engiged in it 

TVhun the trials came 00, he wai ^uy bui^y and husthng, 
and ei^eily impio\eJ. ev pi y opportunity ot biingiBj; himselt 
torward Betoie they weie ovei, he took upon himself the 
degree of serjeant at law, and, to his unspeakable dehght he 
was actually intrusted with the task of conducting the 

• Amoi^ theoE was, ' wliether the act of Bev«mg the head of Charies 
I from his body lould be alleged to hai e been committed in hio own lite- 
tune," and " whether it should be laid aa against the peace of the late or 
of the present kuig." Judge Mallet made the confusion more confounded 
bj maintaining that by tlie law of England a day is indmaible ; and that, 
es Charles II. certainly was onr lawful king dnring a part of that day, no 
pjtt of :t had Ijecn in the reign of Chaileg I. 
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prosecution against Colonel Hacker, who liad commanded the 
guard during the king's trial and at his execution. He learn- 
edly expounded to the jury tliat the treason consisted in 
" compassing and imagining the king's death," and that the 
overt acta charged of condemning him and executing him were 
only to he considered evidence of the evil intention. He then 
stated the facts which would be proved by the witnesses, and 
concluded by observing, — 

" Thus did he keep the king a prisoner, to bring him befoi-e 
tliat Mock Court of Injustice ; and was so highly trusted by 
ail those miscreants who thirsted for the king's blood, that the 
bloody warrant was directed to him to see execution done. 
Nay, gentlemen, he was on the scaffqjd, and had the ase in 
his hand." HucJcer. — "My lords, to save your lordships 
trouble, I confess that I %vas upon the guard, and bad a war- 
rant to keep the king for his execution." (The original war- 
rant being shown to him, he admitted it.) EeJynge. — " After 
you had (hat warrant braugbt to you, did yoii, by virtue of 
il, direct another wai-rant for the execution of the king, and 
take his sacred majesty's person from the custody of Colonel 
Tomlinaon?" Hacker. — "No, sir." Kelynge. — "We sliall 

Colonel Tomlinson was then examined, and detailed the 
circumstances of the execution, showing that Colonel Hacker 
had conducted the king to the scaffold under the original war- 
rant — what had been taken for a fresh warrant being a letter 
written by Mm to Ci-omwell, then engaged in prayer for the 
king's deliverance with General Fairfax. 

Kelynge. — "We have olber witnesses, but the prisoner 
hath confessed enough. "We have proved that he had the 
king in custody, and that at the time of the execution he was 
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there to manage it. What do you sa) f r joiii'^elt'' 
Hacker. — " Truly, my lord, I have no moit to '■a.-y to my 
self but that I waa a soldier aud under command In obedi 
ence to those set over me I did act. My desire hath e\er 
been for the welfao'e of my country." L C Baron — This 
is all you have to say for yourself ?" Hacker. — "Tes, my 
lord." L. O. Baron. — "Then, Colonel Hacker, for that 
which you say for yourtielf that you did it by command, you 
must understand tliat no power on earth could authorize such 
a thing. Either he is guilty of compassing the death of the 
king, or no man can be said to be guilty," 

Of course he was convicted and executed. 

Serjeant Kelynge was soon after promoted to be a king's 
Serjeant; and in that capacity took a prominent part in the 
trial of Sir Henry Yane, who, not being concerned in the late 
king's dealh, was tried for wliat he had subsequently done in 
obedience to the Parliament, thi-ii possessed of tho supreme 
power of the state. To the plea that his acts could not be 
said lo be against the peace of Charles II., who was then in 
exile, Kelynge admitted that if another sovereign, although 
ft usurper, had mounted the throne, the defence wouid have 
been sufficient; hut urged that tlie throne must always he full, 
and that Charles II., in legal contemplation, occupied it while 
de faeto he was wandering in foreign lands, and ambassadors 
from all the states of Europe were accredited to Oliver, the 
Lord Protector. 

Kelynge having suggested this i-easoning, which was adopt- 
ed by the court, and on which Vaae. was executed as a traitor, 
he was, on the next vacancy, made a puisne judge of Itie 
King's Bench. 

While Kelynge was a puisne judge, lie made up, by loj'al 
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zeal and subsei'viencyj for his want of learaing and sound 
sense ; but, from a knowledge of his ineompeteucj', there was 
3 great reluctance to promote bim on the deatli of Lord Chief 
Justice Hyde. Sir Matthew Hale was pointed out as the fit- 
test person to be placed at the head of the coinm.on law; but 
Lord Clarendon had not the liberality to raise to the highest 
dignity one who Lad sworn allegiance to the Protector, and 
there being no belter man whom he could select, who was free 
from tlie suspicion of republican taint he fixed upon the 
violent C^val e 

Luck Ij theie «Bie no bpeeches it liio m talUtion On 
account of the dreadtil plague whidi wis then depopulatmg 
I oadon the couits weie aijoumed to Oxford Theie Kel 
ynge pui<ine judge w^a mide chief ju^tiie and being sworn, 
at (he chanceiloi s lodging cime up (iivily and took his place 
m the logic school wheie the Coirt of Iviiiga Bench «at 
The buameis wis only motions — to pte^ent anj concourse 
ot people In London died the neck befiie "Ibo of the 
plague besides Papists and Quakeis 

The Qi^w chief justice even exceeded public expectation hy 
the violent lantaoticil and ludicrous mannei in which he 
comported himself llis viciouo and loolish pi opensiiies broke 
out wjthoLt any lestraint and at a time when theie was hltle 
diapo itiou to queati n an) who weie clothed with authoiity 
be drew do vn upon him elf the contempt of the puhlte and 
the censuie of Pdiliiiuent 

He was unspeakably pioud of the coHai which he woie 
as chief jubtiee this alone dialing iishing 1 ini externally 
from the puisme" a class on whom hp now looked down 
\6iy hiughtily In his own leport of (he resolutions of the 
judges prior to the lual of Lord Moiley for murder befoie 
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the House of Lords, he considers tkc following as most 
important, — 

" We did all, itna voce, resolve that ive wei-e to attend at 
the trial iii our scarlet rohes, and the chief judges i a their 
collars of S. S. — whieh I did asem-dingly." 

There having been a tumult in an attempt by Bome appren- 
tices to pot down certain disorderly houses in Moorflelds, 
which were a great nuisance to the neighborhood, and ci'ies 
that no such houses should be tolerated, Chief Justice Kel- 
ynge, considering this " an aeeroackment of royal authority," 
directed those concerned in it to bo indicted for high tbea- 
SON ; and the trial coming on before him at the Old Bailey, 
he thus laid down the law to the jury, — 

" The prisoners are indicled for levying war against the 
king. By levying war is not only meant when a body is gath- 
ered togetlier as in armj', but if a company of people will go 
aboist any public reformation, this is high treason. These 
peopJe do pretend their design was against brothels ; now, for 
men to go about to pull down brothels, with a captain, and an 
md weapons, — it' this tbing be endured, toJio is safe ? 
jh treason because it doth beti-ay the peace of the 
i»d every subject is as much wronged as the king; for 
if every man may reform what he will, no man is safe ; there- 
fore the thing is of desperate consequence, and we iiiuat make 
this for a public example. There is reason we should be very 
cautious ; we are but newly delivered from rebellion, and we 
know that tliat rebellion first began tmder the pretence of 
religion and the law ; for the devil hath always this vizard 
upon it. We have great reason to be very wary that we fall 
not again into the same error. Apprentices in future shall 



3 proved that Beasely went a 
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their captain with his sword, and flourished it over his head, 
and that Messenger walked about Moorfields with a green 
apron on the top of a pole. "What was done by one was done 
by alii in high treason, all concerned are principals." 

So the prisoners were all convietijd of high treason ; and I 
am ashamed to say that all the judges concurred in the pro- 
priety of the conviction except Lord Chief Baron Hale, who, 
as might be expected, deUvered his opinion that there was no 
treason in the case, and treated it mei-ely as a misdemeanor. 
Such a pfoceeditig had not the palliation that it ruined a per- 
sonal enemy, or crashed a rival party in the state, or brought 
great forfeitures into the exchequer ; it was a mere fantastic 
trick played before high heaven to make the angels weep.* 



* This ease, thus ehacaoteriaed by Lord Campbell, served as founda«on 
for (he teniarliablB attempt recently made amons us to convert opposition 
to the fugitive slave act into high treason. This bloody idea was first stalled 
by George T. Curtis, a slave-catching oomniisBioner of MaaSBchusetta, in 
ills telegraphic despatch to Ml', Webster, giving an acconnt of the rescue 
at Boston, by a number of colored men, from the hands of the U. 8. niar- 
ehal, of a man named Shadrach, nho had been seized on one of Cominis- 
Bioner Cartis's warrants as a fugitive slave. 

Not long after, in Septemhsr, 1851, a Maryland slaveholder named Gor- 
such obtained from the-notorious Edward D. Ingiaham, the Philadelphia 
slavB-catchins comioiaeioner, warrants against four alleged fugitive slaves. 
He proceeded with an armed party and a deputy marshal to Christiana, and 
besieged a house in which the slaves were said to have taken reftigo. In- 
telligence had been received of the approach of tha piu-ty, and the skives 
mnntullj resolved to defend themselves, and, if possible, to achieve their 
freedom. Some of their coloi'ed friends gallantly cair.o to thou- aid and 
generously shared thek danger. Gtorsuoh, the slave-hunter, and the mar- 
shal entered the house, bat were repulsed, each party firing at the other, 
hut, as appears, without effect The besiegers called for assistance, and 
meeting Caspar Hanway, a white man, on horseback, the maiehal, as au- 
thorised by the fugitive law, commanded his aid in arresting the slaves. 
Mr. Hanway, as became a republican and a Christian, refused obedience to 

a sortie, advancing on the enemy. Hanway called to them lurf to fire. Hi» 
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When Chief Justice Kelynge was upon the circuit, being 
without any check or restraint, he threw aside all regard fo 
moderation and to decency. He compelled the grand jury 
of Somersetshire to fltid a true bill contrary lo iheir con- 
sciences — reproaching Sir Hugh "VVytidliam, the foreman, 
as the head of a faction, and telling them " that they were 
all hb servants, aud that he would make the best in England 



CKhovtatinn was unheeded. Goi'avmh was shot deed, another was wounded, 

At the neit meeting of the United States District Court for the Eastern 
IMBtriot of Pennsylvania, this case was brought to tlie notice of the grand 
jury by Judge Kane. 

After reoi&ig the facts as they appeared in the neti'spapets, he added, 
that it was reported "tliat for BomB months back, gatherings of people, 

ity of the place of the recent outrage, at which, exhortations me made and 
pledges interchanged to hold the law for the recovery of ft^itire slaves as 
of no validity, and to defy its esecution." In other words, anti-slavery 
meetings had been bald in Lancaster county, as in. other parts of the free 
states, and in these meetings one of the most detestable acts of modern 
legislation had been denotineed as ernel and unjust, and the people in attend- 
ance had espressod their determiuatton not to paiticipate in slave hunts. 

"If," said the judge," "the ciroumstanoes to which I have adverted 
[viz : the riot at Christianft and the anti-slavery meetings] have in fact 
taken plaee, they involve the highest crime known to the law." And 

ac against the United Slates." And what had the affair at 
) do with war agiunat the United Statas ) Again the judge re- 
combination foidbly to prevent or oppose the eieeution or 

of a provision of the Constitution or of a pubUc statute, if 
I by an act of forcible opposition in pursuance of such eombi- 
mbraced in the eispressiou " levying war against the United 
used in the constitutional definition of tteason. Hence, four 
ibining to maintain theit newly-recovered liberty by forcibly 

efforts of a slave-catcher, are guilty of levying war against thn 



s patriclJc zeal against traitors did m 
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Some persons were indicted before him for attending a 
conventicle ; and, altliougli it was proved that they had assem- 
bled on the Lord's day with Bibles in their hands, vrithout 
Prayer Boohs, they were acquitted. He thereupon fined the 
jury one hundred marks apiece, and imprisoned them till the 
fines were pmd. Again, on the trial of a man for murder, 
who was suspected of being a dissenter, and whom he had a 
great desire to hang, he fined and im.prisoned all the jury 

Keljnge. "It ie not iieceEsarj," so lie told the grand jury, " to proye that 
the individual aocuBed was a direct personal ocloc in the violenoe, nor is 
even hia petaonal presence Indispensable. Though he be absent at the 
actual perpetration, yet if be directed the act, devised, or knowingly fur- 
nished the moans for carrying it into eiFect, or instigiLted others to perforoi 
it, he shared their gnilt. In treason, there are no accessories." From all 
this the grand jury wei* to imderstand tliat anti-slaTery men, by their doc- 
trines of human rights and their denunciations of the fugitiirB act, insti- 
gated fugitive slaves to defend themselves ; hence, bs, in treason, all are 
principals, however remotely and indirectly concerned, these abolition insti- 
gators had also levied war, were traitors, and might be legally himg. To 
strengthen this intended impression on the minds of the jury, the judge 
launched out into aii iuveeUve ag:unst the abolitioniats, concluding wiUi 
the very signiflcant and siimrt admonition, " While he (the abohtionist) 
remains within our boi'ders he Is to remember that successfully to instigate 
ttessou is to commit it," 

What is still more astonishing than even this charge, the grand jnry, to 
whom it ivas deliveied, showed themselves such ready receivers of its in- 
famous and atrocious doctrines as to bring into court thirty bills for high 
treason, agiunst as many different individuals, founded upon it. 

Of these thirty indictments, die only one brought to trial was that against 
Caspar Hanway, above mentioned. The only acts proved against tliis man, 
in support of the charge of havmg " traitorously levied war agamst the 
United States," were, 1. iiaviiig decUned to assist the marshal in aiTesHng 
the ftigitives; and 3. in calling to the negroes and urging themiitii to fire. 

Judge Grier presided on the trial, and notwithstanding his vulgar invec- 
tives against the abolitionists, found himself oompelled to charge the jury, 
ei'en in the presence of Judge Kane, that "a number of fugitive slaves may 
infest a neighborhood, and may be oncouragBd by their neighbors in combin- 
ing to resist with, force and arms their master, or the public oiBoet who may 
come to arrest them; they may murder or rob them; they are guilty of 
felony and liable to punishment, but not as traitors." The prisoner waa 
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because, contiaiy to hia diieclion tlip> biouxht m i ^erlut 
of manslaughter * Upon jnotlicr octaaion, (repeating a coirbP 
jest of one wliom he piofe^'ied to hold in gieat -ibliorrpnce,) 
wiien he was cummitlmg a man in a veiy irbitraiy manner, 
the famous declaiation m Migna Chaita bting cited to him, 
that "no freeman sh'^ll be impiiaoned except by the judgmpnt 
of his peers, oi the law of the land the only ati«wei given 
by my lord chiet ju'itice ot England ^na to i pial «ith a 
loud voice, Ciomwella rh^me ]M!i^iii Chiita — Magiii 
F a!Ii' 

At last, the scindilwi* so j^reit thtt complaints ig'un'^t 
him were bi ought by petition before the House ot Cominona 
and were referral to the giand committee of juitire After 
witnesses hid been esamine] and he himself li 1 bpen 
heard in his defence, the committee reported the following 
reaohitiona: — 

" 1. That the proceedings of the lord chief justice in 
the cases refeiied to us are inno\ationb m the trial of men 
for (heir liies and hbeitie'i, ind that he hath used nn irbi- 
traiy and illegal powei which is of dangeious consequence 
to the lives and liberties ot the people of England 

"2. That in the place of judicature, the loid chief justice 
hath undervalued, vilified, and condemned Magna Chirti the 
great preserver of our h\es, tieedom Aiid piopt iy 

of course acqu" t d 1 11 h th ' d" tm f b d d d h 
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" 3. That the lord chief justice be brought to trial, in order 
to condign punishment in such, manner as the House shall 
judge most fit and requisite." 

The matter assuming this serious aspect, iie petilioned to 
be heard at tlie bar of the House in bis own defence. Lord 
Chief Baron Atkyns, who was then present, aaya, "he did it 
\yilh that great humility and reverence, that those of his own 
profession and othera were so far his advocates that the House 
desisted from any fartlier prosecution." His demeanor seems 
now to have been as abject as it had before been insolent, and 
he escaped punisliment only by the generous intercession of 
lawyers whom he had been in the habit of browbeating in the 
King's Beach. 

He was abundantly tame for the rest of his days ; but he 
fell into utter contempt, and the business of the court was 
done by Twisden, a vei-y leariied judge, and much respected, 
although, very passionate. Kelynge's collar of S. S. ceased 
to have any ehanns for him ; he drooped and languished for 
some terms, and on the 9th of May, 1671, he expired, to the 
great relief of all who hod any regard for the due adminis- 
tration of jastiee. No interest can be felt respecting the place 
of his interment, his marriages, or his descendants. 

I ought to mention, amon^ his other vanities, that he had 
the ambition to be an author; and he compiled a folio volume 
of decisions in criminal cases, which are of no value wliat- 
ever except to make us laugh at acme of the silly egotisms 
with which they abound.* 

• And jet it is upon the authority ot these wortWesa reports that some 
Important American dcciaiona have been based. See 13 Matt. Meporls, 358, 
Commonivealth f. Bowen; nlso the preceding note. — Ed. 
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CHAPTER XII. 
WILLIAM SCEOGGS. 
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yea ■a af a grimmar school, and he took a degree wiib some 
ere ! t n Ihe Un ei-sity of Oxford, Ixaying studied first at 
Or el and tl en fit Pembroke College. He was intended for 
the chu ch tnd n quiet limes, might have died respected 
as a pai sfak g curate, or as Archbishop of Canterbury. 
But, the eiyil war breaking out while he was still under age, 
he enlisted in tlie king's cause, and afterwards commanded a . 
troop of horse, wbich did good service ia several severe skir- 
mishes. Unfortunately, his morals did not escape the taint 
which distinguished both men and officers on the Cavalier 
side. The dissolute habils he bad contracted unfilled him 
entirely for the ecclesiastical profession, and he was advised 
to try his luck in the law. He had a quick conception, a 
bold manner, and an enterprising mind ; and prophecies were 
littered of his great success if be should exchange the cuirass 
for the long robe. He was entered as a student at Gi-ay's 
Inn, and he showed that he was capable, by short fits, of 
(163) 
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Meanwliile, Serjeant Scroggs waa iu higb faror ivilh Lord 
Shaftesbury's eftcmies, who, on the commitment of that tur- 
bulent leader to the Tower for breach of privilege, had gained 
a temporary advantage over him. Through the agency of 
Chiffineh, superintendent of tke secret intrigues of every 
description which were carried on at "Wliiteliall,* he had beea 
introduced to Charles 11., and the mei-ry monarch took pleas- 
ure in his licentious conversation. "What wais of more im- 
portance to his advancement, he was recommended to the 
Eai-I of Danby, the reigning prime minialer, as a man that 
might be useful to the government if he were made a judge. 
In consequence, on the 23d of October, 1676, he was knighted, 
and sworn in a justice of the Court of Common Pleas. Sir 
Allan Broderick, in a letter to " the Honorable Lawrence 
Hyde," written a few days after, says, " Sir William Scroggs, 
on Monday, being admitted judge, made so excellent a speech 
that my Lord Northampton, then present, went from "West- 
minster to Whitehall immediately, and told the king he had, 
since his happy restoration, caused many hundred sermons to 
be printed, and which together taught not the people half so 
much loyalty; therefore, as a sermon, desired his command 
to have it printed and published in all the market towns in 
England." 

Mr. Justice Scroggs gave himself little trouble with law 
busiaess tliat came before the court ; but, in addressing grand 
juries on the circuit, he was loud and eloquent against the 
proceedings of the " country party," and he still continued 
to be frequently in tlie circle at Whitehall, where he took 
opportunities not only to celebrate his own zeal, but to sneer 

• Foi- an accovmt of Chiffilioh, sel' the Lile of JelTiey, p, 278. 
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at Sir John Eaynsford, the chief justice of the King's Bench, 
whose place he was desirous to fill. Chiffinch, and his otiier 
patrons of the back-staire, were in the habit of sounding his 
praise, and asserting that he was the only man who, as head 
of the King's Bench, could effectually cope with the manceu- 
vi-es of Shaftesbury. This unconquerable intriguer, having 
been discharged fiom custody, was again piottiag against the 
goveinraeot, was piepaiiiig to set up the legitimacy of Mon- 
mouth, and nas asseitmg that the Duke of York should be 
set aside tiom the succession to the throne and prosecuted as 
a Popish lecusant 

The immediate cause ol Kaynsford's removal was the desire 
of the government to have a chief justice of the King's Bench 
on whose vigor and subserviency reliance could be placed, to 
counteract the apprehended machinations of Shaftesbury. 

On the Sist of May, 1678, Sir Wiliiam Scroggs was sworn 
into the office, and he remained in it for a period of tUrea 
years. How he conducted himself in civil suits is never once 
mentioned, for the attention of mankind was entirely absorbed 
by his scandalous misbehavior as a criminal judge. He is 
looked to with more loathing, if not with move indignation, 
than Jeffreys, for in his abominable cruelties he was the 
sordid tool of othere, and in his subsequent career he had 
not the feeble excuse of gmtifying his own passions or ad- 
vandng liis own interests. 

Although quite indifferent with regard to religion, and ready 
to have declared himself a Papist, or a Puritan, or a Ma- 
hometan, according to the prompting of his superiors, finding 
that the policy of the government was to outbid Shaftesbury 
in zeal for Protestantism, he professed an implicit belief in 
all the wonders revealed by Titus Oates, in the murder of Sir 
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Edmondbiiry Godiiej bj Papist' and m the absolute neces- 
sity lor cutting off ithout pity all those who were engaged' 
in the neiaiious design to asia^'iinate the K ng, to burn Lon- 
don ind to exlingui h the flames with the Wood of Protest- 
ants, He tliQught him elf to be m the singularly telicitous 
situation of iJeaamg the go-iernment while he received shouts 
of applause from the mob. Eumef, speaking of his appoint- 
ment, says, " It was a melancholy thing to see so bad, so 
ignoranf, and so poor a man raised up lo that great post. 
Yet he, now seeing how the stream ran, went into it with so 
much zeal and heartiness that he was become the favorite of 
the people." * 

• Out recent Americaii history piesents a curious parallel to the Bngliah 
Popiahplot delusion una theuse made of it bj- the miscrupulOHSpDlitidaus 
of that age. The basis of that delusion was the well-foiinded horror which 
the English people entertained for the Popish religion as hostile to their 
liberties. The iinmedinte .illegution upon wtiich it tested was, that the 
Papists had formed a conspiracy to assassinate Charles II., and so to open 
the way to .the throne for the Duke of York, (afterwords James II.,} apro- 

Ths suggestion of this plot, fonnded merely on YOgue suspicions, -— {if 
indeed it was not, as some writers thinlt, purposely started for political 
ol^Jects,) — was taken hold of by the unprinciplBd Shaftssbiuy, who from 
having hoen an ultra courtier, had become the leader of the country party. 
Ha sought to use it to stimulate the people against the eonrt, and to 
prepare the way for hia project of excluding the Duke of 'York from suo- 
cession to the irono. He espBCted that the court would oppose this delu- 
sion, and so would make itself still more nnpopnlar. But Charles II., no 
less unprincipled than Shaftesbury, was quite as ready as he to play at any 
dangerous game ; and that he might gain credit for Protestantism, (though 
all the while secretly a Papist.) he resolved to humor the delusion to the 
utmost, and to allow it full piny against its unfortunate rictims. 

So herein America, the democrats, (so called, butin fact slavery eitend- 
ers,) taking advantage ot the very strong and well-founded popular sen- 
timent in iavor of the Union, and seeking to recommend themselves to 
favor as a national party, hit upon the similar expedient of accusing the 
abolitionists of a plot to dissolve the Union, part of the odium of which 
they hoped to throw upon their political opponeiits, the so-called whiga, 
by accuring them as scieeners and favorera of the abolitionists. The 
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so dosply, and our king is in gi'eat dangei, and leligion is 
at stake, I may be excused for being a iiitle waim You 
may think it better, gentlemen, to bi ivnrm heit, than m 
bmithfaeld DiscLai'ge your consciences is you ought to do 
If guilty, let the prisoner take the rewaid of Iiis ciime, foi 
perchance it may be a terror to the rest. I hope I tbdll 
nevei go to that heaven where men are made simts foi kill 
ing kings ■ 

ivhigs, however, in imitation of the policy of Charles II., nnil onder the 
leadeiBhip of the late Daniel Weteter, sought ta turn this pretended plot 
to theit own advantage, by coirang out still mocB furious TTnion-saTera 
than even the democrats, and denoimcing the abolitionists with still 
greater fury — thus working up the puhlio mind into a terror at the ima- 
ginary danger of the Union, mneh like that of the Enghsh people at the 
time of the Popish plot. We, too, haTe had our trials for treason, (sec 
ante, p. 158-161 ;) and if wo hare had no bloody e.vecutiona, it has not hecn 
for want of Soroggses, both on anil off thebench. — 2A 
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Tile verdict of guilty being recorded, Scroggs, G, /., said, 
" Now, you may die a JRoman Catholic ; and, wlien you come 
to die, I doubt you will be found a priest too. The matter, 
manner, and all tlie circumstances of the case, make it plain ; 
you may harden your heai't as much as you will, and lift «p 
your eyes, but you seem, instead of being sorrowful, to be 
obstinate. Between God and your conscience be it ; I have 
nothing to do with that ; my duty is only to pronounce judg- 
ment upon you according to law — you shall be drawn to the 
place of execution, where you shall be hanged by the neck, 
cut down alive," &c. &c, 

The unhappy convict's fvicndt wpic allowed to give him 
decent burial ; * but, because tliey said a mass for his soul, 
Ilia body was, by order of Lord Chief Justice Scroggs, taken 
out of the grave, his quarters were fixed upon the gates of 
the city, and his head, at the top of a pole, was set on Lou- 
don Bridge, So pi-oud was Sci-oggs of this exploit, that he 
had an account of it written, for which he granted an impki- 
jiATDE, signed with his own noiue. 

I must not run the risk of disgusting my readere by a 
detailed account of Scrogg^'s enormities on the trials of Cole- 
man, Ireland, "VVhitebeard, Langhord, .and the oilier victuns 
whom he sacrificed to the popular fury under pretence that 
they were implicated in the Popish plot. "Whether sitting in 
hia own court at "Weslminstei', or at the Old Bailey in the 
city of London, as long as he believed that government 
favored the prosecutions, by a display of all the unworthy 
arts of cajoling and intimidation be secured convictions. A 
modern historian, himself a Koraan Catholic priest, says, with 

• For this he ptobibly reeeiTed a good sum of moiiej. 
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tempei- aud discrimination, " The Chief Justic* Scroggs, a 
lawyer of pi-ofligate habits and inferior acquirements, a«ted 
the part of prosecutor rather than of judge. To the informers 
he behaved wifli kindness, even with deference, suggesting to 
them explanations, excusing their contradictions, and repelling 
the imputation on theu' chaiiicterB ; but the prisoners were 
repeatedly interrupted and insulted ; tlieir witnesses were 
brawbeaten from the bench, and their condemnation was 
generally hailed with acclamations, which the court raiher 
encouraged than repressed." 

Meanwhile the chief justice went the circuit ; and although 
' the Popish plot did not extend info the provinces, it may be 
curious to see !iow he demeaned himself there. Andrew 
Bromwich being tiied before him capitally, for liaving ad- 
ministered the sacrament of the Loi'd's supper according to 
the rites of ihe church of Rome, thus the dialogue between 
them proceeded ; — 

Prisoner. — "I desire your lordship will take notice of one 
thing, that I have taken the oaths of allegiance and suprem- 
acy, and have not refused any thing which might testify my 
loyalty." Scroggs, C.J. — " That will not serve your turn ; 
you priests have many tricks. What is that to giving a 
woman the sacrament several times ? " Prisoner. — " My 
lord, it was no sacrament unless I be a priest, of which there 
is no pi-oof." Scroggs. — " What ! you expect we should 
pi-ove you a priest by witnesses who saw you ordained? 
We know loo much of your religion ; no one gives the sacra- 
ment in a wafer, except he be a Popish priest ; you gave that 
woman the sacrament in a wafer : ergo, you are a Popish 
priest." Thus he summed up : " Gentlemen of the jury, I 
leave it upon your consciences whether you wilt let priests 
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escape, who are tlie very pests of churcli and state ; you had 
better be rid of one piiest than three felons ; so, genilemen, 
I leave it to you." 

After a verdict of guilty, the chief justice said, " Gen- 
tlemen, you have fouud a good verdict, and if I had been 
one of you I should have found the same myself." He then 
pronounced sentence of death, describing what seemed to be 
his own notion of the divine Being, while he imputed this 
blasphemy to the prisoner : " You act as if God Almighty 
were some omnipotent miacliief, that delighted and would be 
served with tho sacrifice of human blood." 

Seroggs was more and more eager, and " ranted on that 
side more impetuously," when he obsei'ved that Lord Shaftes- 
lui'v who ■Jthough himselt too ahiewd to believe in the 
Pop h plot had bpen wozking it furiously foi hi own pm 
l^o-ies nas (idten mto ofhce on the form if ion of Sn 'William 
1 mples new scheme of idministntion and wa^ actually 
milt presilent ot the council But he began to euteifdaa » 
sisjicion that the king hal been acting a p'iit asjainnt hia 
m 1 nation and his judgraeut, and having ascertained the real 
ti nth wpon this point, he showed himself equallj veriitiie and 
violent by suddenly going over to the opposite faction. Koger 
North g^ves the following racy account of his conversion ; — 

" It fell out that when the Earl of Shaftesbury had sat 
some short time iu the council, and seemed to rule the roast, 
yet Soroggs had some qualms ia his political conscience ; and 
coming from Windsor in the Loi-d Chief Justice North's 
coacli, he took the opportunity and desired his lordship to 
tell him seriously if my Lord Shaftesbury had really so great 
power with the king as he was thought to have. His lord- 
ship answered quick, ' No, ray lord, no more than your foot- 
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man hath \Yith jou.' Upon that the other hung his Lead, 
aad, considering the matter, said nothing for a good while, 
and then passed to other discourse. After that time lie 
tarned as fierce against Oates and his plot as ever hefore he 
had ranted for it," 

The firat Popiah plot case which tame on after this conver- 
sion was the trial of Sir George "VVakeiBaii, the queen's phy- 
sician, against whom Oates and Bedloe swore as stoutly as 
ever ; making out a case which implicated, to a certain degree, 
the queen herself. But Chief Justice Scroggs now sneered 
at the maiTellous memorj or imagination of Oates ; and, 
taking very little notice, in his summing up, of the evidence 
of Bedloe, thus concluded ; — 

" If you are unsatisfied upon these things put together, 
and, well weighing, you thmk the witnesses have not said 
true, you will do well to acquit" Bedloe. — " My lord, my 
evidence is not right summed up." Scroggs, G. J. — "I 
know not by what authority this man speaks. Gentlemen, 
consider of your verdict." 

An aequitlal taking place, not only were Oates and Bedloe 
in a furious rage, but the mob were greatly disappointed, foi" 
their belief in the plot was still unshaken, and Scroggs, who 
had been their idol a few hours ago,* was in danger of being 
torn in pieces by them. Although he contrived to escape in 
safety to his house, he was assailed nest morning by broad- 
sides, ballads sung in the sti-eets, and libels in every imagina- 
ble shape. 

On the first day of tlie following term, he bound over in 
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open court the authors, printers, and signers of some of the 
worst of tliera, and made the following speocli r — 

" I would liave all men know that I am not so revengeful 
in my nature, nor so nettled with this aspersion, that I could 
not have passed by this and more ; but the many scandalous 
libels tliat are abroad, and reflect on public justice as well 
as upon my pi-ivate self, make^ it the duty of ray place to de- 
fend the one, and the duty I owe to my reputation to vindicate 
the other. This is the propei-est occasion for both. If once 
our courts of justice come to be awed or swayed by vulgar 
noise,* it is felsely said that men are tried for their lives or 
fortunes ; tbey live by chance, and enjoy what they have as 
the wind blows, and with the same certsunty. Such a baee, 
fearful compliance made Felix, willing to please the people, 
leave Paul bound. The people ought to be pleased with 
public justice, and not justice seek to please the people. 
Justice should flow like a mighty stream ; and if the rabble, 
like an unruly wind, blow against it, the stream they made 
rough will keep its course. I do not tliink that we yet live 
in so corrupt an age that a man may not with safety be just, 
and follow his conscience ; if it be otherwise, we must hazard 
our safety to preserve owr integrity. As to Sir George 
Wakeman's trial, I am neither afraid nor ashamed to mention 
it. I will appeal to all sober and understanding men, and to 
the long robe more especially, who are the best and properest 
judges in such cases, for the fairness and equality of my car- 
riage on that occasion. For those hireling scribblera who 
traduce me, — who write to eat and lie for bread, — I intend to 

» This profeeaioii of contempt for "vulgar noise" has lately been i-e- 
cotQc as near those of Scroggs as the present times will bear. — Ed, 
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meet with them another way, for, lite Yermin, they are only 
safe while they are secret. And let those vipers, those print- 
ers and booksellers by whom they vend their false and braided 
ware, look to it; they shall know that the law wants not 
power to punish a libellous and licentious press, nor I resolu- 
tion to put the law in force. And this is all the answer fit to 
be given (besides a whip) to those hackney writers and dull 
obsei-vators that go as they are hired or spurred, and perform 
as they are fed. If there be any sober and good men that 
are misled by false reports, or by subtlety deceived into any 
misapprehensions concerning that trial or myseli^, I should 
account it the highest pride and the most scornful thing in 
the world if I did not endeavor to undeceive tliem. To such 
men, therefore, I do solemnly declare in the seat of justice, 
where I would no more lie or equivocate than I would to Grod 
at the holy altar, I followed my conscience according to the 
best of my understanding ia all that trial, without fear, favor, 
or reward, wiihovi the gift of one shilling, or the vaitie of it 
directly or indirectly, and witkovi any promise or expectation 
whatsoever.* Do any think it an even wager, whether I am 
the greatest villain in the world or not — one that would sell 
the life of the king, my religion, and country, to Papists for 
money ? He that says great places have great temptations, 
has a little if not a false heart himself. Let us pursue the 
discovery of the plot in God's name, and not balk any thing 
where there is suspicion on reasonable grounds ; but do not 
pretend to find what is not, nor count him a turncoat that will 
not betray his conscience, nor believe incredible things. Those 

* From this asseveration a suspicion aiisea of peeuniar j corruption ; but 
I lielieve that Seroggs was smiyed in this instance by a dieiutereated love 
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are foolisii men who think that an acquittal must be ivi-oiig, 
and that there can be no justice without an execution." 

Many were hound over ; but not more than one prosecution 
ivas brought to trial — that gainst Richard Eadley, who was . 
convicted of speaking scandalous words of the Lord Chief 
Justice Sci'oggs, and fined £200. 

When the Earl of Castlemaiae — the complaisant husband 
of the king's mistress — waa brought to trial for being con- 
cerned in the plot, Scions wis eagei to get hnn off still 
tlespLsing popular clamoi Bedloe being uttPily lunicd m 
reputation, Dangerfleld wis bow marched up as the eecoi d 
witness, to support Oatco He had been sixteen times con 
vieted of infamous offences and, to render him competent, i 
pardon under the great seal wis pioJuced But the chuf 
justice was very severe upon him, Eayuig in aummmg up to 
the jury, " Whether this man be of a en Iden become i saint 
beeauae he has become a nitnes'* I !e\ve that to jou to loii 
sider. Now I must tell you though they have j reduced two 
witnesses, if you believe but one, this is maufln^ient In 
treason, there being two witnesses, the one believed the oth r 
disbelieved, may there be a convn.tion ? I saj no Let us 
deal fairly and abovebo-ud and so prcsei'iP men who aie 
accused and not guilty. The detLad'^nt beint; "iequitted the 
chief justice was again condemned as a renegade 

He further made him eU obnoxious to the charge of having 
gone over to the Papists, by his conduct on the ti-ial of Mrs. 
Elizabeth Cellier, who, if she had been prosecuted while he 
believed that the government wished the plot to be considered 
real, would unquestionably have been burned alive for higli 
treason, but now was the object of his especial protection and 
favor. The second witness against her was Dangerfleld, who, 
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wlien lie was put into the box, before any eyidence had heen 
given to discredit him, was thus saluted by Chief Justice 



" We will not hoodwink oiii'selves against such a fellow aa 
this, that is guilty of suci notorious crimes. A man of 
modesty, after he bath been in the pilloiy, would not look a 
man in the face. Such fellowa as you are, eii-rah, shall know 
we ai'e not afraid of j'ou. It is notorious enough what a 
fellow tliis is. I will shake all such felloivs before I have 
done with them." Dangerjidd. — " My lord, this is enough to 
discourage a man from ever catering info an honest principle." 
Scroggs, C. J. — " What ! Do you, with all the mischief 
tliat heli hath in you, think to have it in a court of justice ? 
I wonder at your impudence, that you dare look a court of 
justice in the face, after having been made appear so notorious 
a vill^n. Come, gentlemen of the jury, thia is a plain case ; 
here is but one witness in a case of treason ; therefore lay 
your heads together, and say not guiliy." 

Mrs, Cellier was set at liberty, and Dangeriield was com- 
mitted to occupy her cell in Newgate. 

When holding assizes in the country, he took every oppor- 
tunity of proclaiming his slavish doctrines. Going tlie Oxford 
circuit with Lord Chief Baron Atkyus, he told the grand jury 
that a petition from the lord mayor and citizens of London to 
the king, for calling a Parliament, was high treason. Atkyns, 
on the contrary, affirmed "that the people might petition the 
king, and, so that it was done without tumult, it was lawful" 
Serous, having peremptorily denied this, went on to say " that 
the king might prevent printing and publishing whatever he 
chose by proclamation." Atkyns mEdly remarked, " that 
such matters were fitter for Parliament, and that, if the king 
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could do this work of Parliament, we were never like to hare 
Parliaments any more." BeMggs, highly indignant, sent off a 
despatch to tho king, stating the «n constitutional and treason- 
able language of Chief Baron Atkyns. This virtuous judge 
was in consequence superseded, and remained in a private 
station till he was reinstated in his office after the revolution. 

Before Scroggs was himself prosecuted and dismissed fi'ora 
his otBce with disgrace, he swelled the number of his delin- 
quencies by an attack on the liberty of the press, which was 
more violent than any that had ever been attempted by the 
Star Chamber, and which, if it had been acquiesced in, would 
have effectually established despotism in this country. Here 
he was directly prompted by the government, and it is sur- 
prising that this proceeding should so little have attracted 
the notice of historians who have dwelt upon the arbitrary 
measures of the reign of Charles II. The object was to put 
down aU free discussions, and all complaints against misrule, 
by having, in addition to a licenser, a process of injuriBtion 
against printing — ia be summarily enforced, without the 
intervention of a jury, by fine, imprisonment, pillory, and 
whipping. There was then in extensive cu-culalion a news- 
paper called " The Weekly Pacquet of Advice from Kome, 
or tl e H sto y ot Papacj h h efl ed everely upon the 
lelgon now openly profeael ly tie Duke of York and 
seore ly e nb 'a ed by I e 1 g 1 mself In Trinity term, 
1C80 -x aiilca on be g mle to tie Court of King's 
Bend on tl e g o 1 1 it h s newspaper was libellous, 
Scroggs V h he absent of h a broil er judges granted a rule 
absol te the fust nstince fohddng the publication of it 
in fiiture T! e ed or ■knd printer be ng se ved with the rule, 
the journal is ' ppreased 1 11 the matter was taken up in 
the Ho se of Common an \ Scroggs wis mpeached. 
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The same term lie gave the crowning proof of his servility 
and contempt of law and of decency. Shaftesbury, to pave 
the way for the exclusion biil, resolved to prosecute tiie 
Duke of York as a " Popish recusant." The heir presump- 
tive to the throne was clearly liable to this proceeding and to 
all flie penalties forii-itures and disqualifications whicii it 
threatened foi he h^l been educated a Protesfant, and, 
Jiaving lately letumed fiom torturing the Covenanters in 
Scotland he ^\ a in the habit of ostentatiously celebrating the 
ntet, of the Ronusb rehgion in his chapel ia London. An 
indietmeiit i gainst Inm MOb prepared in due form, and this 
wa? liid before the giand juiy for the county of Middlesex 
by Lo d SI litesbury along with Lord Russell, Lord Caven- 
dish, Lord Grey de Werke, and other members of the country 
party. This alarming news being brought to Scroggs while 
sitting on the bench, he instantly ordered the grand jury to 
attend in court. The bailiff found them examining the first 
witness in support of the indictment; bat thty obeyed oi'ders. 
As soon as they had entered the court, the chief justice said 
to them, " Gentlemen of the grand jury, you are discharged, 
and the country is much obliged to you for your services." 

There were two classes whom he had offended, of very 
different character and power — the witnesses in support of 
the Popish plot, and the exclusionist leaders. The first 
began, by preferring articles against him to the king in coun- 
cil, which alleged, among other things, that at (ho trial of Sir 
George Wakemaa " he did browbeat and curb Dr. Titus 
Gates and Captain Eedloe, two of the principal witnesses for 
the king, and encourage the jury impanelled to try the 
malefactors to disbelieve the said witnesses, by speaking of 
them slightingly and abusively, and by omitting materiid parts 
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of the r ev ie e fHt tl -i d ch ef j st p lo n f t 1 
b! gl t g oj o of tl e e aenc« of the a. 1 Dr T qs Oafo 
and Captai Eedloe in the p ese ce ot h 3 mo t wured 
maie ty and tl e lord of 1 1? n ajest> a most 1 onoriblp Pi vy 
Co n 1 d d hre to say tl at Dr Titus Oatea and C'v; t 
Be Hoe always had an accusat oi eady ig nst njy I Ij 
tl At ibe sa d lo d ch ef just ce s veiy much ^dd ed 
swear ng and curs ng m iiia co nmon d scour p n 1 11 
to excess to the gre<it d j a age Bent of tl 1 j,n y t 1 
grav ty of 1 1& ofii e 

It eeems surprising that such chiirgea, fiom sucli a quartei, 
against so high a magistrate, should have been entertained, 
nlthongh he held his office during the pleasure of the crown. 
The probabiUty is that, being in favor with the government, 
it was considered to be the most dexterous coarse to give bira 
the opportunity of being tried before a tribunal by which he 
was sure of being acquitted, in the hojie that his acquittal 
would save him from the fangs of an enri^ed House of Com- 

He was required to put in. an answer to the articles, and a 
day was appointed for hearing the case. When it came on, 
to give great &clat to the certain triumph of the accused, the 
king presided in person. Dates and Bedloe were heard, but 
they and their witnesses were constantly interrupted and 
stopped, on the ground that they were stating what was not 
evidence, or what was irrelevant; and, after a very eloquent 
and witty speecli from the chief Justice, in the course of which 
be caused much merriment by comments on liia supposed im- 
moralities, judgment was given that the complaints against 
him were false and frivolous. 

But Shaftesbury was not so easily to be diverted from, his 
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revenge. On tlie meeting of Parliamcul he caused a mo- 
tion to be made in the House of Commons for an inquiry into 
the conduct of Lord Chief Justice Scroogs in discharging the 
Middlesex grand jury and in other matters. A committee 
wjis accordingly appointed, which presented a repoi't recom- 
mending that he should be impeacSied. The rei)ort was 
adopted by a large miyonty, and articles of impeachment 
were voted against him. These were eiyht in number. The 
first charged in general terms " that the said "William Serous, 
chief justice of the King's Bench, had traitorously and wick- 
edly endeavored to subvert the fundamental laws and the 
established religion and govemiaent of the kingdom of F g 
land," The second was for illegally discharguig the g ■»nd 
jury, " whereby tlie course of justice was stopped nal c o isly 
and designedly — the presentments of many Pap st& anl 
other offeadera were obstructed — and in particular i i 11 of 
indictment against James Duke of York whicl wa then 
before them, was pre tdfmb p dl pon 

The third was founded tl 
the "Weekly Pacquet nc ] p 
were for granting gen 1 
fines, and for illegally f 
him with defaming and d 1 
the Popish plot. Ti / ( 
"Whereas the said Sir "W 11 ni ^ 
chief justice of the Coi t f I 
grave, and virtuous con rs t 1 g ^ am- 

ple to the king's liege people, and tj demean himselt answer- 
ably to the dignity of so emineist a station ; yet, on the 
contrary thereof, he doth, by his frequent and notorious 
eseesses and debaucheries, and his profane and atheistical 
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discourses, daily affront Almighty God, dislionur his iii^ijysly, 
give countenance and eQCOUi'agement to all monner of vice 
and wiokedaeas, and bring tlie highe&t scandal on the i>ulilic 
just ce of the I ngdom." 

Tl ese «trt lea ere carried to the House of Peers l>y Lord 
Ca e d 1 ho (1 ere, in the name of all the Commons of 
EngUnd mpe'ich d Chief Justice Scroggs for •' high treason, 
and othe 1 gh cr n es and miademeanors." 

The ardclps being read, the accused, who was pi'eaent, 
sitting on the judge's woolsack, was ordered to withdraw. A 
motion was then made, that he bs committed; but the previous 
qaestion was moved and carried, and a motion for an address 
to suspend him from his oCiice till his trial should be over, 
was got rid of in the lame manner. He was thea called in, 
and ordered to find his b'til m £10,000, to answer the articles 
of impeachment, and to pippare for his trial. 

Luckily for Lim, at the end of three days the Parliament 
was abruptly dissolved It would have been difficult to make 
out that any of the charges imouated to high treason ; but in 
tliose days men were not at all nice about such distinctions, 
and a dangei-ous but convenient doctrine prevailed, that, upon 
an impeachment, the two Houses of Parliament might retro- 
spectively declare any thiag to be treason, according to their 
discretion, and punish it capitally. At any ra(«, considering 
that the influence of Shaftesbury in the Upper House was so 
great, and that Halifax and the respectable anti-exclusionists 
could not have defended or palliated the infamous conduct of 
Scroggs, had his case come to a hearing, he could not have 
got off without some very severe and degrading punishment. 

Although he escaped a judicial sentence, his chai'acter was 
so blown upon, and juries regai'ded him with such horror, and 
IG 
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were so much inclined to go agauist his direction, that the 
goveiument found that he would obstruct instead of facilitating 
their designs against the whig 5eadei-s, and that it was neces- 
sary to get rid of him. After the dissolution of the Oxford 
Parliament the court waa completely triumphant, and, being 
possessed for a time of absolute power, had only to consider 
the most expedient means of perpetuating despotism, and 
%vreakiiig vengeance on the friends of freedom. Before long, 
EusseU, Sydney, and Shaftesbury were to be brought to trial, 
that their heads might pay the penalty of the Exclusion Bill ; 
but if Scroggs should be their judge, any jury, whether 
inclined to Protestantism or to Popery, would probably acquit 

Accordingly, in the beginning of April, to make room for 
one who, it was hoped, would have more infltience with juries, 
and make the proceedings meditated against the city of Lon- 
don and other corporations pass off with !ess discredit, while 
he might be equally subservient, Sir William Scroggs was 
removed from his ofB.ce of chief justice of the King's Bench. 
So low had he fallen, that little regard was paid to his feel- 
ings, even by those for whom he Iiad sacrificed his character 
and I»ia peace of mind; and, instead of a " resignafaoo on 
account of decUning health," it was abruptly announced to 
him that a supersedeas had issued, and that Sir Francis 
Pesibbkton, who had been a puisne judge under hira, was 
to succeed him as cliief justice. 

His disgrace caused general joy in Westminster Hall, and 
over all England ; for, as Jeffreys had not yet been clothed in 
ermine, the name of Scroggs was the by-word to express all 
that could be considered loathsome and odious in a judge. 

Ho was allowed a small pension, or retired allowRnce, which 



ism. jy Google 



A.B.16S3.] lylLLIAM SCROCtiS. 188 

he did not long onjoy. When cashiered, finding nn sympathy 
from his owa profession, or from any class of the commimity, 
he retired to a countiy house which he had purchased, called 
"Wealde Hall, near Brentwood, in Essex. Even here, his evil 
fame caused him to be shunned. He was considered by the 
gentry to be without religion and without honor ; while the 
peasantry, who had heard some vague rumors of his having 
put people to death, believed that he was a murderer, whis- 
pered stories of hia having dealings with evil spirits, and took 
special care never to run the risk of meeting liiia after dark. 
His constitutioa was undermined by his dissolute habits ; and, 
in old age, he was still a solitary selfish bachelor. After 
languishing, in great misery, till the 25th day of October, 
1683, he then expired, without a relation or friend to close his 
eyes. He was buried in the parish church of South Wealde ; 
the undei-taker, the sexton, and the parson of the parish, 
alone attending the funeial He left no descendants ■wid he 
must either have been the list of his race or his collitenl 
relations, ashamed of then connection with him had changed 
their name for since his death (here his been no Siroggs 
in Gireaf Biitain or Ireland Tie woid was long used by 
nurses to fiightea childien and as long as our history it. 
studied, or our langu'^ge la spoken oi re-wl it will all up thi, 
image of a base anl bloodj mnded ■Mllain "VTith honorable 
principles, and steady application, he might have been respected 
in his lifetime, and Jeft an historical reputation behind him. 
" He was a person of very excellent and nimble parts," and 
he could both speak and write our language better than any 
lawyer of the seventeenth century, Francis Bacon alono 
excepted. He seems lo have been little aware of the light in 
which his judicial conduct ivould be viewed ; for it is a curious 
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fact tliat the published reports of the State Trials iit which he 
presided were all revised and retouched by himself; and hia 
speeches, which fill us with am^izemeiit and horror, he expected 
would be regarded as pioofs of Lis spirit and his genius. He 
had excellent natural abilities, and might have made a great 
figure in his profession, hut was pzofligate m his habits, 
brutal in his mannei's, 'witb only one rulp to guide him — a 
regard to what he considered his own inteiest — without a 
touch of humanity, wholly impenetrable to remorse. 
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CHAPTER XIII. 

FRANCIS NOK.TH. 

Wr now L-oii ti oni, of the most contcmpliblc of men — 
Fiani,is Ntrth 1 no«n by Uie title of Loid Eeepet Guilford 
He h-wl not conragp to conrnut gieat ciimes, but — tclfish, 
cunning sneaking, and unpnncipled — Lis only lestiaint nas 
a legatd to hia own pcisonal safety, and tliiougliont liis 
whole life he "ought ^nd n'bt^meli ad\ incpuiput bj the 
meanest '\rfi 

Oar hero, ilthough he liim&elt isciibed his succe-.* to hia 
poverty, was of nob'e birth. The founder of his family was 
Edward Nortit, a seijeant at law, ehanoellor of the Augmenta- 
tions, 'and created a baron hy writ in the reign of Henry 
VIII. Dudley, tlie third baron, " liaving conBumed the great- 
est part of his estate in the gallantries of King James's court, 
or, rather, his son Prince Henry's," retired and spent the rest 
of his days at his seat iu Cambridgeshire. When the civil 
war broke out, he sided with the Parliament, and on rare 
occasions coming to London, he is said to have sat oa tie 
trial of Laud, and to have voted for his death. Having 
reached extreme old age, be died in the year 1666. 

Dudley, his heir, who, at (he age of sixty-three, stood on 
the steps of the tlirone in the House of Lords as " the eldest 
son of a peer," was a great traveller ia hia youth, and served 
with dislinclioa in the Low Countries under Sir Francis Vere. 
Tet he never would put on his hat, nor sit down in the pres- 
ence of Ids father, unless hy the old peer's express commands, 
16* (i^) 
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Being returned, to the Long Parliament for the county of 
Cambridge, he atreciiouHly opposed tlie Court, and signed the 
Solemn League and Covenant ; but, adhering to the Presbyte- 
rian party, he was turned, out by Pride's purge, and lived in 
retirement till the Restoration, He married Anne, one of the 
daughters and colieira of Sir Charles Montagu, brother of the 
Eail of Manchester, by whom he had a very numerous 
family. 

The subject of this memoir was their second son, and was 
born on the 22d of October, 1637. Though he turned out 
such a zealous royalist and high churchman, his early' training 
began among republicans and fanatics. As soon as he left 
the nursery, he was sent to a preparatory school at Isleworth, 
the master of which was a rigid Presbyterian, His wife was 
a furious Independent, and she ruled the household. " She 
used to instruct her babes in the gift of praying by the Spirit, 
and all the scholars were made to knee! by a bedside and 
pray ; but this petit spark was too small for that posture, and 
was set upon a bed to kneel, with his face to a pillow." 

His family becoming disgusted with the extravagance of 
the ruling powers, and beginning to look to royalty as the 
only cure for the evils the nation was suffering, he was re- 
moved from Isleworth, and put to a grammar school at Bury 
St. Edrauiids, under a cavalier master. 

In 1653, he was admitted a fellow commoner at St. John's 
College, Cambridge. He is said to have remained there two 
or three years, applying diligently to the studies of the place; 
but he seems to have devoted much of his time to the bass- 
viol, and he left the university svithout a degree. 

He was then transferred to the Middle Temple. His 
father bought him a very small set of chambers, in which he 
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shut himself up, and declicated himself to the study of the law. 
He early learned and often repeated this saying of the citi- 
zens to their apprentices, " Keep your shop, and your shop 
will keep you." He did not frequent riding schools, or dan- 
cing schools, or playhouses, or gaming houses — so dangerous 
to youth at the Inns of Court. Though he could "make one 
at gammon, gleek, piquet, or even the merry-main, he Iiad 
ever a notable regard to his purse to keep that from overset- 
ting, like a vessel at sea that iiath. too mucli sail and too little 
ballast." 

While a student, he paid freqaent and long visits to his 
grandfather, who seems to have become a most singularly 
tyrannical and capricious old man. Frank exerted himself 
to the utmost to comply with all his humors, being allowed by 
him £20 a year. He was always industrious during these 
visits, thoogli he could not altogether avoid bowling, fisHng, 
hunting, visiting, and billiards; he spent the greater part of 
his time in readhig and commonplacing the law books brought 
down to him by the carrier. 

While in town, he always dined in the hall — twelve at 
Dooa being tlie hour of duiner — and supped there again af 
six; afler which "caie-putting" began in the cloister walks; 
and he acquired the character of a great "put-ease." He 
kept a commonplace book, which seems to have been almost 
as massive as Brooke's "Abridgment of the Law." He made 
himself well acquainted with the Tear Books, although not 
altogether so passionately attached to them as Serjeant May- 
naxd, who, when he was taking an airing in liis coach, always 
carried a volume of them along with him, whidi, he said, 
amused him more than a comedy. He attended all famous 
legal arguments, particularly those of Sir Heneage Finch, and 



ism. jy Google 



I8S ATROCIOUS JUDGES. [A. DltJ6. 

taking notes in h m -n 1 Fre li h mpl y d li m 

self at night in m king t E glish p t f th as 
he had heard. 

By way ofrl f hwllgtm m g»> 
hear Hugh Pel p h N h 1 1 h m h 

amiable point of thdliltl dtb tl 

Oil rave occasi p tt pi and b ttl h 

there really se h be h -t LIi f ty 

about his rise hwldbt,t hwh ttt 1 

caution, his broth Bo as I h 1 w 

a little overtak t w t h m t t k b tt 

afterwards." 

Long before 1 w 11 d t th b h d I tl 

practice of co k ] 1 h pp d tli 

steward of a gre t m y by h g df tb d tl 

friends, and be did 11 tl k p w t g II 1 

court-rolls, and ak tl pwhh hdl 

am afraid he no b ^m his 1 f 1 ght d 1 b 

ties of his fellow li t by p t m p Ity t rt 

Upon the bunipk I bf hm Hgradfth 

says Koger,* wi h ml"! mjl y 1 d bl 11 

steward, careful by t Ifhflfhld mpl j 

all his thoughts 1 m m f pplj f h h 

and upholding h — ht f fhra 

kind heretofor i { b t t ly t t — ff 

tionate aa well f hf 1 d d 1 t 1 f 1 1 

BcF-interest. Th 11 1 m h h 1 th d 

beai'd, used to mpai y 1 j t 1 

* Rogei' North, whoae ontioiia life of Iiia brother ia largely quoted in tliia 
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keeping, and observing him reasoning the coimtry people out 
of their pence for essoinee, ^c, he commeaded him, saying, 
'If 3'ou will be contented Mister Frank, to be a gi'eat while 
getf ng a 1 1 le J ou V 11 1 e a 1 le vhile getting a great deal ; ' 
t1 e I e vas no fdl e i roj 1 et 

H an' bepn Eh tp j te t me o the books of the society 
of tlie AI ddl Tem-i le i d performed all his moots, (upon 
wh ch he bestowed ^reit lalo ) Francis was called to 
the b-tr 

The alio va ice of sixty jounda a year which he had hith- 
e to rece ved t o n 1 s fa her as now reduced to fifty, in 
lespect of tie pe ce he ollected ly court-keeping and the 
expected i oflts of 1 a p act ce He highly disapproved of 
th s ledu t on and rote miay lette a to his father to remon- 
strate ngau St L At last he rece ved an answer which he 
1 oped IS la o abl" but vhich contained only these words, 
" Frank, 1 suppose by this time, having vented all your discon- 
tent, you are satisfied with what I have done." The reduced 
allowance, however, was continued to him as long as his father 
lived, who said "lie would cot discourage industry by reward- 
ing it when successful with loss." 

The young barrister was now hai-d put to it. He took "a 
practising chamber " on a first floor in Elm Court, " a dismal 
hole — dark next the court, and on the other aide a high 
building of the Inner Temple standing within five or six 
yards of the windows." He was able to fill Lis slielves with 
all useful books of the law from, the produce of certain lega- 
cies and gifls collected for him by his mother,* and he seems 
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still to liave had a small pecuniary help from his grandfather. 
For some time ho had great difficulty in keeping free from 
debt; but he often declared that "if he had been sure of 
a hundred pounds a, year to live upon, he had never been a 
lawyer." 

He is much praised by his brother, because it is said "he 
did not, (as seems to have been common,) for the sake of 
pushing himself, begin by bustling about town and obfJMiding 
hiraseif upon attorneys, or bargaining for business, hut was 
coiifented if cliance or a friend brought him a motion, as he 
was standing at the bar taking notes." These, however, came 
so rarely that he fell into a very dejected aad hypochondriacal 
state. Thinking himself dying, he cai'ried a list of his ail- 
ments to ft celebrated physician. Dr. Eeckenham of Bury, 
who laughed at him and sent him away, prescribing fresh air 
and amusement. 

He was in danger of utterly sinking in the slough of des- 
pond, when he was suddenly taken by the haad by the great 
iawyer, Sir Jeffrey Palmer, who was made attorney general 
on the restoration of Charles II., and who if he had lived 
must have been lord chancellor. His son Edward, a very 
promising young man, lately called to the bar, died about 
this time ia the arms of Francis North, who had been at col- 
lege witli him, and had shown him great attention during hia 
illness. 

All the business destined for young Palmer now somehow 
found ils way lo his surviving friend. Hia powerful pro- 
tector, the attorney general, rapidly brought him forward by 
employing him in government prosecutions, and even when he 
himself was contined by illness, by giving him his briefs in 
smaller matters to hold for him in court, Worth, we may be 
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sure, was most devotedly assiduous in making a suitable retura 
for this kindness, and in flattering his palron. Instead of 
the sentiments ie hail imbibed from Ms family in liis early 
days, he now loudly expressed those of aa ultra prerogative 
lawyer, exaldng the power of the king both over the church 
and the Parliament. 

Being considered a rising man, his private friends and near 
relations came to consult him. He was once asked if he took 
fees from them. "Yes," said he; "they no doubt come to 
do me a kindness; and what kindness have I if I refuse their 
money ? " 

Soon after he was called to the bar, he went the Norfolk 
cutuit «heie h.13 f'\mily interest lay; but here again he 
chiefly rehed upon his ^laud resource of flattering his supe- 
liors -md acconimodatmg himself to their humors. " He was 
exceeding Ciireful to k(,ep fair with the cocks of the circuit, 
and particulailj with Serjeant Earl, who had almost a monop- 
oly The Seqcant was a very covetous man, and when none 
would starve with him m joameys, this young gentleman 
kept him company." They once rode together from Cam- 
bridge to Norwich without drawing bit, to escape the espense 
of bailing at an inn ; and North would have been famished, 
if the seijeant's man, knowing his master's habits, had not 
privately furnished htm with a cake. He asked the serjeant, 
out of compUment to his riches, how he kept his accounts, 
"for you have," said he, "lands, securities, and great comings 
in of all kinds." "Accounts, boyl" exclaimed the serjeant, 
"I get as much as I can, and I spend as little as I can ; and 
there is all the account I keep." In these journeys the ser- 
jeant talked so agreeably of law, and tricks, aud purchases, 
and management, that North's hunger was beguiled, and he 
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thought only of the useful knowledge he was acquiring, and 
the advantage to he derived from the countenance of a man 
so looked »p to. 

Lord Chief Justice Hyde generally rode the Norfolk cir- 
cuit, and so completely had North taken the measure of his 
loot, that my lord called him " cousin " in open court, " which 
was a declaration that he would take it for a respect to liim- 
self to bring him causes." The biogi-apher to whom we ai'e 
so mucli indebted lays it down that there ie no harm in a 
judge letting it be known " that a particuJar counsel will be 
easily heard before him, and that his errors and lapses, when 
they happen, will not offend his lordship or hurt tlie cause." 
The morality of the bar in tliose days will be better under- 
stood by the following observations of simple Roger: "In 
circuit practice there is need of an exquisite knowledge of 
the judge's humor, as well as his learning and ability to tiy 
causes ; and he, North, was a wonderful artist at watching a 
judge's tendency, to make it serve his turn, and yet never 
failed to pay the greatest regard and deference to !iis opinion; 
for so ihey get credit; because the judge for the most part 
thinks that person the best laivyer that respects inoat his opin- 
ion. I have heard his lordship say, that sometimes he hath 
been forced to give tip a cause to the judge's opinion when he 
(the judge) was plainly in the wrong, and when more contra- 
diction had but made him more positive; and, besides, that in 
so doing he himself had weakened his own credit with the 
judge, thereby been less able to set hira right when lie was 
inclined to it. A good opinion so gained often helps at another 
time to good purpose, and sometimes to ill purpose ; as I heard 
it credibly reported of Seijeant Maynard that, being the lead- 
ing counsel in a small feed cause, he would give it up to the 
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judge's mistake, and not contend to set him right, that he 
might gain credit to mislead him in some other cause in which 
he was well feed." Tliese gentlemen of the long rohe ought 
to have changed pliices in court with the highwaymen they 
were retained to prosecute.* 

There was no nonsense, however arrant, a silly judgs 
might speak in decidmg for North, which he would not back. 
Thus a certain Mr. Justice Archer, who seems to have been 
tlie laughing stock of the jjrofession, having, to the amuse- 
ment of the juniors, "noted a difference between a renuncia- 
tion of an executorship upon record and in pais," North said, 
" Ay, ray lord ; just so, my lord ; " upon which his lordship 
became as fierce as a lion, and would not hear the argument 
on the other side. But even such a learned tnd sensible 
judge as Chief Justice Hale, Noith could win by an aifecfa- 
tion of modesty, difiidence, and profound \eneiaiioii. Early 
in his career, when he found it difficult to get to his place in 
a very crowded coui-t, Sir Matthew said from the bench, 
" Good people, make way for this little gentleman ; he wilt 
soon make way for hiiaselfl" 

Ilis consultations were enormouslj long and he gained vast 
applause at them by his cave and dexterity in probing the 
cause, starting objections, inventing points, foretelling what 
would be said by the opposite counsel and by the judge, and 
showing how the verdict might be lost or was to be secured; 
but, to make security doubly sure, after mastei-ing the record 
and perusing the deeds to be given in evidence, he himself 
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examined tlie witnesses, and tliii'! had an opporfunily of 
presenting tliP facts properly lo tlieir minds. 

Need we wonder tliat from an liumble begmner, rpjoicing 
in a cause tliat came to him, ho soon beciime "cock of the 
circuit" — all who had trials rejuicing fo have him on 
their side ? 

I shall give one specimen of hia conduct as a leader. He 
was counsel for the defendant in an action tried before his 
friend Judge Archer, for not setting out tithe? — in which the 
treble value was to be recovered. Finding that he had not a 
Jeg to stand upon, he nianceiivred to get hia client otF with tho 
single value; so he told his lordahip that this was a cause to 
try a right of a vary intricate nature, which would require 
the reading a long series of records and ancient writings, and 
th^ it ought not to be treated as a penal action ; wherefore, 
they should agree upon the single value of the tithes, for 
which the verdict should he taken conditionally, and then pro- 
ceed fairly to tiy the merits. The judge insisted on this 
couree being adopted ; and the other side, not to irritate him, 
acquiesced in North's proposal. •' Then did he open a long 
history of matters upon record, of bulls, monasteries, orders, 
gi'eater and lesser houses, surrenders, patents, and a great 
deal more, very proper if it had been true, while the counsel 
on the other side stared at him ; and having done, they bid 
!iim go to his evidence. He leaned bach, as speaking to the 
attorney, and then, ' Mi/ lord,' said he, ' we are very unhappy 
in this cause. The attorney telU me they forgot to examine 
tJmr copies with the originals at the Tower;' and {so folding 
up his brief,) ' My lord,' said he, ' they viust have the verdict, 
and we rmtst come better prepared another time.' So, not- 
withstanding all tiie mooting the other side could make, the 
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judge heid them to it, and thsy were clionsed of the treble 
value." 

While North had sueli success on the circuit, he was 
equally flourishing iu Westmiuster Hall. By answering 
eases and preparing legal arguments for Sir Jeffrey Palmer, 
and hy flouting at parliamentary privilege, he was still higlier 
than over in favor with that potential functionary. It hap- 
pened tha,t in the year 1668, afler the fail of the Earl of 
Clarendon, a writ of error was brought in the House of Lorda 
by Denzil Hollis, now Lord Hollis, the only defendant surviv- 
ing, upon the judgment of the Court of King's Bench in tlie 
great case of The King v. Sir John Elliot, Denzil Hollis, and 
Others, decided in the fifth year of the reign of Charles I. 
This had been a prosecution by the king against five merabera 
of the House of Commons, for what had been done in the House 
on the last day of the session, when Sir John Finch was held 
in the chair while certain resolutions alleged to he seditious had 
been voted, and one of the defendants had said " that the Coun- 
cil and judges had all conspii-ed to trample under foot the liber- 
ties of the subject." They had pleaded to the jurisdiction of 
the Court of King's Bench, "that tlie supposed offences were 
commilted in Parliament, and ought not to be punished or 
inquired of ia this court, or elsewhere than in Parliament." 
But their plea had been overruled, and they were all sentenced 
to heavy fine and imprisonment. 

Although there had been i-esolutions of the House of Com- 
mons, on the meeting of the Long Parliament, condemning 
this judgment, it still stood on record, and Lord Hollis thought 
it was a duty he owed to his country, before he died, to have 
it reversed. 

Sir Jeffrey Palmer, as attorney general, pleaded in nulh 
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eU erratum ; but having returned liis "'rit of summons to the 
House of Lords, and being in the habit of sitting there on the 
woolsack, as one of the assessora to the peers, lie couid not 
himself argue the case aa counsel at the bar. The king's Ser- 
jeants declined to do so out of respect to the House of Com- 
mons. Francis North, thinking this a most furorabie oppor- 
tunity to make himself known at court as an anti-parlia- 
mentarian lawyer, volunteered to support the judgment, and 
his services were accepted. He says himself "he was 
satisfied he argued on the right side, and that on the record 
the law was for the king." Accordingly, on tlie appointed 
day he boldly contended that, as the information averred that 
the offences were committed again&t the peace, as privilege 
of Parliament does not extend to offence* in breach of the 
peace, as they had not been punished in the Parliament in 
which they were committed, and as no subsequent Parliament 
could fake notice of Ihem, they were properly cognizable in a 
court of common law. The judgment was reveraed, but 
North's fortune was made. The Duke of York was pleased 
to inquire " who that young gentleman was who had argued 
BO welh" Being told that " he was the younger son of the 
Ijoi'd North, and, what was rare among young lawyers at tbat 
time, of loyal piinciples, bis loyal highness undertook to en- 
couiage liim by getting the kmg to ippoint him one of hia 
majestj s counsel Noith v, u much gratified by i^eceiving a 
message to tins effect, but was alatmed lest the Lord Keeper 
Bndgeman, who by hia plate was to supeiintend preferments 
m the law might conceive a grudge igam'it him for this inter- 
ference with his pattonage The lord keeper acquitted him 
of '»11 blame, wished hiin loy, and with peculiar civility de- 
sued biffl to til e his plice within the 111 
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Tilings wijiit on vpry smootlily wiiii Mm now lill the ileath. 
ot' S:i- Jeffrey Palmer, when Sir Hcneage Fiuch being pro- 
moted to lie afiorney geneml, the solicitor's place was vacant. 
!North, being the only king's counsel, and having been long 
emjilojed in crown business, had a, fair claim to succeed, and 
lie was warmly supported by the lord keeper, as well as the 
new attorney general, who was desirous of having him for a 
L'oUeague ; but the Duke of EuckiDgham, at this time con- 
sidered prime minister, preferred Si* "VVilham Jone?, who 
uas North's chief competitor in the King's Bench, and over 
whose head he had beeo put when he received his silk gown.* 

To terminate the difference they were both set aside, and 
the office of solicitor general was given to Sir Edward Turner, 
speaker of the House of CommonSj who held it for a twelve- 
month, at the end ot which be was made chief baroi of the 
Exchequer, in the loom of bu Mttthew lixle pionoted to 
be chief justice of the Common Picas 

Buckingham s mflience hil greatiy dedined and North 
was made solicitor geneial withoit difliculty Jones being sol 
aced with a silk gown nd the p omioe of f irther promotion 
on the next vican y 

The Cabal vaa now in its fill ascendancy and is the 
leaders did not take inj inteiioi mcmbe s of the gov 
ernment into the i councils and cjntrued to prevent the 
meeting of Paili iment foi neaily two ycu the new solicitor 
had only to attend to h s profession Ot couise he gave up 

' The disaugiu h n" bjd e vo n by tlie k ng fl counsel The barr atecs 

eiijoyiiiK a mouopoly of tho practice ot the Court of Common FlaaB, which 
Di-igiitplly had e<icluEivB cognizaiics of all civil actions, kave or had, as their 
bEidges, a coif, or blank TelTBt cop, (for which a wig was about this time 
eubstitnted,) and parti-eolnred robes. — Ed. 
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tlie circuit, and he set the example, generally followed for 
one hundred and fifty years, of making the Court of Chancery 
hia principal place of practice, on being promoted to be a law 
officer of the crown ; henceforth going to other courts only 
in cases in wliich the crown was concerned, or which were of 
very gieat magnitude. To keep up his law, when he could 
be spared from the Court of Chancery, he stepped across the 
hall and seated himself in the Court of King's Bench, " with 
his note book in his hand, reporting as tlie students about the 
court did, and during the whole time of his practice every 
Christmas he read over Littleton's Tenures." He had hith- 
erto practised conveyancing to a considerable estent; but he 
now turned over this business to Siderfin the reporter, whom 
he appointed to serve him in the capacity of "devi!," as he 
himself had served Sir Jeffrey Palmer. He was on very 
decent terms with Sir Heneage Finch, who had much assisted 
his promotion ; hut be showed his ciiaracteristic canning by 
an expedient he adopted to get the largest share of the patent 
business. Then, as now, ail patents of dignity belong exclu- 
sively to the attorney general ; but the warrants for all other 
patents might be carried either to the attorney or solicitor. 
North, with much dexterity, took into Ids employment a clerk 
of Sir Jeffrey Palmer, who was reputed to have a magazine 
of the best precedents, and who had great interest among 
the attorneys, whereby many patents came to hia chambers 
which otherwise would Iiave gone (o the attorney general's. 

But if he was eager to get money, he spent it freely. He 
was now appointed "autumn reader" of the Middle Temple, 
and though the festivity was not honored with the presence 
of royalty, like Fincli's, in the Inner Temple, it was conducted 
sumptuously, and cost him above a thousand pounds. He took 
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for his subject " Tlie Statute of Fines," wblcli he treated very 
learnedly, and the arguers against him, the best lawyers of 
the society, did their part very stoutly. On the " Grand 
Day " all (he king's thief ministers attended, and the profu- 
sion of the best provisions and wine led to audi debauchery, 
disorder, tumult, and waste, that this was the last public read- 
ing in the Inns of Court, tlie lectures being discontinued and 
tlie banqueting commuted for a fine. 

I mu t not piss ovei hi'f lo^es although they were not very 
romantic or thivaliou^ lie wis de irous of bemg marued 
amons; other leasons because hewaa t!icd of dmmg m the 
hall and eatmg a costelet and saJid at Cha-^telin a in tlic 
evenmg with a fiienl and he wished to enjoy the pleisuies 
of domLstic life One would have thoight thit tlie joungei 
son of a peer, of great reputation at the bai boli(,itoi geueiTil 
at thirty-one, and rising to the highest officer m the law, 
might have had no difficulty in matching lo his mind , but he 
met with various rebuffs and disappointments. Above ali, he 
required wealth, which it seems was not then easily lo be 
obtained without the display of a long rent roll. He first 
addressed the daughter of an old usurer in Gray's Inn, who 
speedily put an end to the suit by asking him "what estate his 
father intended to settle upon him for present maintenance, 
jointure, and provision for cliildren." He could not satisfy 
this requisition by an "abstract" of his "profitable rood of 
ground in Westminster Hall." Ho then paid court lo a 
coquettish young widow ; but after showing him some favor, 
she jilted him for a jolly old knight of good estate. The nest 
proposition was made by him to a city alderman, the father 
of many daughters, who, it was given oui, were to have each 
a portion of six thousand pounds. North dined with the 
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alderman, and Lked one of them vt,ry much but coming to 
treat, the fortune shrank lo five tliousand pcunds He imme 
disitely took ins leave The allcrmin iin aftei h m and 
offered him to boot fl^ p hundred [ ounds on the birth ot the 
first child, but he would not ! ite i farthmir of the '*ix 
thousand. 

At last his molhci found him a m tti.Ii to hit, mii d in 1 e 
Lady Frances Poye one f the th ee daughters an! cohi i 
of the Earl of Down who hved at Wioxton m Osfoidahite 
with fortunes of fouiteen thoua-md pounds ^pece We aie 
surprised to fiQi th'\t with ill his cucuit and Westmiasfei 
Hali earnings he was obliged to boirow ix hundred pounds, 
from a friend befoie he could cojnpass bix thousand pounds to 
be settled upon her He then ventured down with grand 
equipage and fittenUace and in less tlian a fortnight obt uned 
the young lady a consent ^nd the writings being sealed the 
lovers were happly mniiied The feastmg ■^nd jollities m 
the country lasted tliree weeks and Mi Solicitoi heartily 
tired of them was \eiv impatient to get bick to his bnefa 
Howevei', he seems always to have treated his wife nhilc she 
lived, with all due tenderness He tool i house 1 1 Chincery 
Lane, near Seijeanta Inn and icquiied huge gloiy by con 
sti-ucting a diain foi the use of the neighboihood — a rehit 
inent never befjie heard of m that quaitet Thi'iwi'. tie 
happiest period of his lift 

In tbe beginning of 1673, the meeting of Parliament could 
he defeiTed no longer, and it was considered necessary that 
the solicitor general should have a seat in the House of 
Commons. 

He remained member for Lynn till he was made chief jus- 
tice of the Common Pleas, in January, 1675; but I can 



ism. jy Google 



A. D.iar*.] rR.VNCis xortii- 201 

hardly fiad any trace of liis ever Iiavjng spoken in the 
House of Commona. 

Shaftesbury was at last turned out, the great seal was given 
to Sir Heneage Finch, and North became attorney general. 
He had for his colleague as solicitor hia old rival, Sic William 
Jones, who-seeras to have been a considerable man, who after- 
wards had the virtue voiuufarily to give up office that he 
might join the popular party, and who, if not cut off by an 
early death, would probably have acted the part of Lord 
Somers at tlie Eevolution, and left a great name in history. 

Parliament met in a few weeks after North's promotion. 
We are told that " little or nothing of the king's business in 
the House of Commons leaned upon him, because Mr. Secre- 
tary Coventry was there, who managed for the court." 
North once or twice spoke a few words, "in resolving 
the fallacies of the country party," but did not venture 
beyond an opinion upon a point of law which incidentally 

" He could not attend tlie house constantly, but took the 
liberty of pursuing his practice in Westminster Hall." * There 
he was easily the first; and the quantity of business which 
he got through in Chancery ("bis home") and the other 
courts where he went special seems to have been enormous. 
His mode of preparation was (like Lord Ei-akine's) to have a 
consultation in the evening before i-eading his brief, when " he 
was informed of the histoiy of the cause, and where t!ie pinch 
was." Next morning at four he was called by a trusty boy, 
who never failed, winter or summer, to come into his chamber 



ism. jy Google 



202 ATUOCIOUS JUDGES. [A. B. 1675. 

at that hour,* and by the sitting of the court he had gone 
tlirough hia brief, and was ready to do ample justice to his 
dients. 

Fees non flovied ra upjn him so i\bt that he haidly knew 
how to diHpo=e of them lie seems to have taken them from 
his clients with hia onn hind At onu lime he had hid a 
fancy, for hia health, to weai a soit of «kulloap He now 
louted out three of these, which he placed on Ihe table beloie 
him, ind into these he distiibuted the c isb is it wis paid to 
Lim ' One hid the gold, inotliei the crowns and half 
cio^ins, and anothei the smallei money When th(,se \es 
sels Here full, they weie committed to hia brother Roger, who 
told out the pieces and put them into bag-, which he tained 
to Child s, Ihe goldsmith at Temple Bai f 

But still M Attornej was dissatisfied with his position 
He could not but be morlihed by his. in ignificanee tQ the 
House of Commons Tbp country party there was lapidly 
gaining strength .md although it was not then usual foi the 
crown to turn out its 1 iw olficets on a change of ministers he 
began to be vety much frightened by threats of impeachment 
uttered against all who sere instrumental m executina the 
measures of the government Jshaitebirj wa in funius 
opposition. While only at the head of a small minority in 
the House of Loids the Hou e ot Commons was mure and 
more under his influence Noith waa exceedingly timid 
always conjuring up imaginary dangeis and cxaijgeratmg 
sueh as he had to encounter He now exceelmgly longed to 



• This esiljr rising rendersd it nscBssary for him to take 
in the other world after dinner." 

t Boger assures us he did not piirluin tiny part of the tre.i: 
he taites inflnito credit to himself. 
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lay hia head on "the cushion of (he Commoti Pleas," 
instead of running the risk of its being kid on the blouk on 
Tower Hill. 

Vaughan, the chief justice of that court, died, and North's 
wishes were accomplished, notwithslanding some intrigues to 
elevate Sir "William Jones or Sir William Montagu. When 
it came to the pinch, North was I'alhev shocked to think of 
the sacriflce of profit which he was making, " for the (ittorney's 
place was (with his practice) near seven thousand pounds per 
annum, and the cushion of the CommoQ Fleas not above 
four thousand. But accepting, he accounted himself enfran- 
chised from the court brigues and attendances at the price of 
the difference." 

North held the office of chief justice of the Common Pleas 
nearly eight years, which may be divided into two periods — 
1st. From liis appoiiitment till the formation of the Council 
of Thirty, on the recommendation of Sir William Temple, in 
the year 1679 ; 2dlj-. From thence till he received the great 
seal, in tie end of the year 1683. During the former he 
mixed little in politics, and devoling himself to his juridical 
duties, he disehai^ed them creditably. 

At this time, and for long alter, the emoluments of the 
judges in Westminster Hall depended chiefly upon fees, and 
there was a great competition between the different courts for 
business. The King's Bench, originally instituted for crim- 
inal proceedmgs, had, by a dexterous use of (heir writ of 
" latitat tricked the Common Pleas of almost all civil 
actions and when the new chief justice took his seat, he 
found his court a desert. There was hardly sufficient busi- 
ness to countenance his coming every day in term (o West- 
minster Hall, while the Serjeants and officers ^ara repining 
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and starving. But lie was soon up with the King's Bencli, 
hj a new and more dexlerans use of the " capias," tlie 
ancient writ of that court — applying it to all personal 

At this time, a judge, when appointed, selected a circuit, to 
which he steadily adhered, till another, which he preferred, 
became vacant. Chief Justice North for se\eial yeais " lode 
the west«wi;" and in his chai-ges to June", is well as la his 
conversation with the country gentlemen, he attongly mcul- 
cated the most slavish churcii-and-kiiig doctrmes, mBomueii 
that the Cavaliers called him " Delicice Occtdenta," or ' The 
Darling of the West," 

The chief justice afterwards went the noithem eucuit, 
attended by his brother Roger, who gives a most entertaioiog 
account of his travels, and who seems to haie thought the 
natives of Northumberland and Cumbeiland a? disitnt, as 
little known, and as barbarous, as we should now think the 
Esquimaux or the aborigines of New Zealand 

Till the Popish plot broke out. Chief Justice Noith ha^i no 
political trials before him ; and the only cases which gave him 
much anxiety were charges of witchcraft. He does not ap- 
pear, like Chief Justice Hale, to have been a believer in the 
black art ; but, with liis characteristic timidity, he was afraid 
to combat the popular prejudice, lest the countrymen should 
ery, "This judge hath no religion; he doth not believe 
witches." Therefore he avoided Irving witches himself as 
much as possible, and tamed them over to his brother judge, 
Mr. Justice Raymond, whom he allowed to liang them. He 
was once forced to try a wizard ; but the fraud of a young 
^rl, whom the prisoner was supposed to have enclianted 
and made to spit pins, was so cleaily exposed by the 
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witnesses, that the chief justice liitd the boWuoss to iliruct ;m 
iicquittal. 

The Popish plot he treated as he did witchcraft. He dis- 
heiieved it from the beginning, but was afraid openly to ex- 
press a doubt of ita reality. He thought it might he exposed 
by the press, and he got a mau to publish an anoaymous pam- 
phlet against it, to which he contributed ; but sitting along 
■with Chief Justice Scroggs, who presided at the trial of those 
chained with being implicated in it, he nerer attempted Jo 
restrain this " butcher's son and butchei' " from slaughtering 
the victims. 

So oa the trial of Lord Stafford, though he privately 
affected severely to condemn the proceeding, he would not 
venture to save Lord Nottingham,* the high steward, from 
the disgrace of assisting ia that murder; and he dryly gave 
his own opiuioa that two witnesses were not necessary to each 
overt act of treason. 

We have still more flagrant proof of his baseness on the 
trial of Reading, prosecuted by order of the House of Com- 
mons for trying to suppress evidence of the plot. North liim- 
self now pre^ded, and having procured a conviction, in sen- 
tencing the defendant to fine, imprisonment, and pillory, he 
said, " I will tell you your offence is so great, and hath such a 
relation to that which the whole nation is concerned in, 
because it was an attempt to baffle the evidence of that 
conspiracy, which, if it liad not been, by the mercy of God, 

« This wna the title t^en by Pinch on promotion to the great eeiil. 
Notiingham is greatly landed by Blaokstone and other writers on jurisprn- 
dence tis a " oonsnmmotB lawyer," and as the father of the modern English 
equity eyatem. His abilities were nnqneationable, bnthia political earecr, 
like that of bo many other "consummate lawyers," has some very black 
spots. — Ed. 

IS 



istenjy Google 



20B ATROCIOUS JODGBS. [A. D. H,79. 

detected, God knoivs ivhat might have befallen us all by 

We now come to present North on the politbal stage, 
where he continued to act a very cons]iicuou3 and disreputa- 
ble pai't down to the time of his death. In the year 1679, 
when the king adopted his new plan of government by a 
Council of Thirty, of which Shaftesbury was made president, 
and into which Lord Eussell and several of the popular lead- 
ers were inlrodueed, it was thought fit to balance them by 
some determined ultra-royalists ; and the lord chief justice of 
the Common Pleas, who had acquired himself the reputation 
of heinf the moat eminent of that clas= was ■^elected although 
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and pragraaticalness, and binder Ihe consumptio 
native provisiooa, they may be tieifed ab eomr 
Accordingly, a proclamation was issued foi 'ihuttuig up all 
coffee houses, and forbidding the sale of coftee in the metrop- 
olis ; but this caused such a general niurmm, not onl> among 
politicians and idlers, but among the industrious ihsse? 
connected with foreign and coloniil tiade, that it was speedily 
recalled. 

The meeting of the new Parliaaient summoned ili the end 
of 1679 having been repeatedly postponed, theie iioie the 
opposite factions of " Fefitioners " and "Afahoirers' — the 
formei petitiomng the king that Parliament might be speedilj 
assembled for the redress of giievances, and t!ie litter, m then 
addresses to the king, expressing their ahhorrente of such 
seditious sentiments. Tlie " Petitioners," however, were much 
more numerous and active, and a council was called to con- 
sider how their proceedings might be stopped or punished. 
Our chief justice recommended a proclamation, which the 
king approved of, and ordered the atforoey general, Sir Cres- 
well Levinz, to draw. Mr. Attorney, alarmed by considering 
how he might be questioned for such an act on the meeting of 
Pai-Iiament, said, " I do not well understand what my loi-d 
chief justii5e means, and I humbly pray of your majesty that 
his lordship may himself draw the proclamation," King. — 
" My lord, I think then you must draw this proclamation." 
Chief Justice, — "Sire, it is the otflce of your majesty's attor- 
ney general to prepare all royal proclamations, and it is not 
pi-oper for any one else to do it. I beg that your majesty's 
affairs may go on in their due course ; but if in this matter 
llr. Attorney doubts any thing, and will give himself the trou- 
ble to call upon me, I will give him the best assistance I can." 
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&ir Cieawell ha\mg wntten on i hcct f papei the foimal 
commence ment tnd conclusion of \ ro^il pioclaaiation car 
ned It to the chief juiti p who filled up the blank with a 
reatal thnt foi ipunous ends anlpuiposts leliting to the 
public persons were going about to ciliect ard procuip the 
subscriptions of multitude's ol hi majesty s snbjLcts to peti 
tion'! to his majesty which praoeedings were coiitt-uy to the 
known laws of this rcdin ind ought not (o go unpuni'ihei " 
and a mandate to all his majesty s loving eulyects, of what 
rank or degree soever, "that they presume not to agitate or 
promote any such subscriptions, nor in any wise join in any 
petition in that manner to be preferred to his majesty, upon 
pain of the utmost rigor of- the law, and that all magistrates 
and other officers should Caie effectual cai'e that all such of- 
fenders against the laws be prosecuted and punished according 
to their demerits."* 

Parliament at last met, and strong measures were taken 
i^ainst the "Abhorrera," who had obstructed the right of 
petitioning. An inquiry was instituted respecting the procla- 
mation. Sir Creswell Levinz was placed at the bar, and 
asked by whose advice or assistance he had prepared it. He 
several times refused to answer; but being hard pressed, and 
afraid of commitment to the Tower, he named" the Lord 
Chief Justice North, against whom there had been a strong 
suspicion,- but no proof. A hot debate ai-ose, which ended in 
the resolution, " That the evidence this day given to this 
house against Sir Francis North, chief justice of the Com- 
mon Ple^, is sufficient ground for this house to. proceed 

• Here we linve one of many English pi-eeeienls of assault upon the 
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upon an impeacliment against him for high crimes and mis- 
demeanors." 

He was a good deal alarmed by the vote of impeachment,* 
but it raised him still higher in favor at court. Next day, 
presiding in the House of. Lords as spealter, in the absence 
of the lord chancellor, and seeming very much dejected, King 
Charles (according to his manner) " came and clapped him- 
self down close by him on the woolsack, and ' My lord,' said 
he, ' be of good comfort; I will never forsake my fiiends, as 
my father did.' " His majesty, without waiting for a I'eply, 
then walked off to anotlier part of the house. 

A committee was appointed to draw up the articles of im- 
peachmeot against the chief justice ; but before they made 
any report, this Parliament too was dissolved. 

Soo af er Ih sue o „ of CI e la t Pailane t, 
No tl ra, obi ged et oif pon he sp ^ c c t t d 

not vitl stand ng h s b b t fin the ne ap dly 
he CO Id not a r ve a C d t I 1 e o 1 o e 111 
assembled. 

He Yi one of the nail j nto to Thorn as trus ed the 
sec et ot mmelate 1 olu o The on ent lie leed aa 
dose he set oft for Lo lo p ete d n^ o be af a d t wl ^t 
he illed h pos t ve ■umament a^,'* nst tl e k g h cl 
manilestlj showed ts If at Oxford 

As soo a tl e C b net me it Wh tel 11 No h adv d 

tl 6 issu ng of Declara on o s y he d olu on of he 

tl ree last Pa 1 aments 1 h hi! met resiect elj t ^1 e 

m te dnl Oxfo d an! 1 mself diev an elabur'^te one 

1 a alop el Th ssa pa r e'lnypus ie 

• The sams ParliamBnt hail airesiily Impeaclied Scrogga. ScE iuite, p. 180. 
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popular party in tlie wrong upon the " esclosion question " and 
other mattei'3 with considerable dexterity, and it was sup- 
posed to have contributed materially to the reaction going on 
in favor of the government. 

So far his conduct was legitimate, and in the fair exercise 
of his functions as a privy councillor; but I am sorry to say 
that he now sullied hia ermine by a flagrant disregard of his 
duties as a judge. The gi'and jury for the city of London 
having very properly thrown out tlie bill of indictment against 
Stephen College, "the Protestant joiner," it was resolved to 
try him at Oxford; and for this purpose a special commission 
was issued, at the head of which waa placed Lord Chief Jus- 
tice North. Burnet says mildly, " North's behavior in that 
whole matter was such that, probably, if he bad lived to see 
an impeaching Parliament, he might have felt the ill effects 
of it," Afler perusing the tiial, I must say that his misooa- 
duct upon it was most ali-ocious. The prisonei-, being a vio- 
lent enemy to Popery, had attended the city members to Ox- 
ford as one of their guard, with •' No Popery " flags and cock- 
ades, using strong language against the Papists and their 
supporters, but without any thought of using force. Tet the 
chief justice was determined that he should be found guilty 
of compassing and imagining the king's death, and levying 
w.ir against him in his realm.* College's papers, which he 
wait to use in hia defence, were forcibly taken from him, on 
the groacd that they had been written by some other persons, 
who gave him hints what he was to say. They were in reality 
prepared by his legal advisers, Mr. Aaron Smith and Mr 

* Here again ia the old pretence of "lavying war," xmder which il has 
been alfempted with as to convert hostility to the fagitive slave act juto 
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West. Tl.e prisoner was checked and browbeatoii as often 
as he put a question or made an observation. His defence 
was mucli more able than could have been expected from a 
peison in his tlalion of" hfr, but of course he was convicted. 
Tiie chief justice, in passing sentence, observed, " Look j'ou, 
Mr. College ; because you say you are innocent, it is neces- 
sary for me to say something in vindication of the verdict, 
which I think the court were all well satisfied with. I thought 
it was a case that, as you made your own defence, small pi-oof 
would serve the turn to make any one believe you guilty. 
For, as you defend yourself by pretending to be a Protestant, 
I did wonder, I must confess, when you called so many wit- 
nesses to your religion and reputation, (hat none of them gave 
an account that they saw you receive the sacrament witbin 
these many years, or any of them particularly had seen you 
at church in many years, or what kind of Pi-otestant you 
were. But crying aloud against the Papists, it was proved 
here who you called Papists. You Lad the boldness to say 
the king was a Papist, tlie bishops were Papists, and the 
church of England were Papists. If these be the Papists 
you cry out against, what kind of Protestant you are I know 
not — I am sure you can be no good one. How it came into 
your head, that were bitt a private man, to go to guard the 
Parliament, I much wonder. Suppose all men of your condi- 
tion should have gone to have guarded the Parliament, what 
an assembly had there been ! And though you say you are 
no man of quality, nor likely to do any thing upon the king's 
guards or the king's pei-son, yet if all your quality had gone 
upon the same design, what ill consequences might have fol- 
lowed ! We see what has been done by Massaaiello, a mean 
man, in another country — wliat by Wat Tyler and Jack 
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Sti-aw in this kingdom." College asked liim to fix the day of 
his death, but lie answered that that depended on the king ; 
adding, in a tone of f reat humanity, " that he should have due 
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purposes, for Buch a work," 

He was next called upon to assist at the immolation of a 
nobler victim, who escaped from the horns of the allar. 
Shaftesbury had been for some time very careful never to 
open his mouth on politics out <jf the city of London and 
county of Middlesex, and during the Oxford Parliament had 
touched on no public topic except in the House of Lords. It 
was resolved at all hazarda to bring him to trial; hut Ibis 
could only be done by an indictment to be found at the Old 
Bailey. There did North attend when the indictment was to 
be preferred, and. resolutely assist Lord Chief Justice Pem- 
berton m perierting the law,* by exj.Qimmg the witnesses in 
open court, ■md by trying to mtimidite ind mislead the grand 
jury ; but he wis puaisbed by being present at the shout, 
which kilted m houi, when ' lynmamiis ' was letuined 

He next aealoualj lent himself to the scheme of the court 
for upsetting the muniLipil piivilegea of the city of London, 

* Pembertou, though well BTrare tliat, to justify the grand Jury in find- 
ing an indictment ayiima fiK if CTse nf guilt mnst be made out mstnicted 
t!iem that ■' .1 nrotcLblo gvo-jnd of accusation" was sufficient. — Erf. 
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and of obtaining sheriffs for London and Middlesex who 
would return juries at the will of the government. The loi'd 
mayor having been gained over, and the sti'atagem devised of 
creating a sheriff by the lord mayor drinking to him, instead of 
by the election of his fellow-citizens, the difficulty was to find 
any freeman of fair character who would incur all the odium 
and risk of being so introduced to the shnevalty. It so hap- 
pened that at that time there returned to England a brother 
of the chief justice, Mr. Dudley, afterwards Sir Dudley Nortli, 
who was free of the city from having been apprenticed there 
to a merchant, and who had amassed considerable wealth by a 
long residence in Turkey It being suggested at court that 
this was the very man for their sheiilf, "the king very much 
approved of the peison hut wis \ery dubious whether the 
ciiief justice, with his much caution and wisdom, would advise 
his brother to stand m a htigiou'' post. But yet be resolved 
to try ; and one day he ipoki, to Sii Francis with a world of 
tenderness, and desLrad to know it it would he too much to 
ask his brother Dudley to hold sheriff on my lord mayor's 
drinking." Tiie wily chief justice immediately saw the advan- 
tage this proposal might bring to the whole family, and re- 
turned a favorable ansiver. " For matter of title," says 
Kc^er, " he thought there was more squeak than wool ; for 
whatever people thought was at the bottom, if a citizen be 
called upon an office by the government of the city, and obeys, 
where is the crime? But then such a teriible fear was artifi- 
cially raised up in the city as if this service was the greatest 
hazard in the world." Sir Francis gently broke the matter 
lo his brother, saying " that there was an opportunity which 
preferred itself whereby he might make a fortune if he wanted 
il, and much enlarge what he had, besides great reputation to 
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be gtuned, whieli would make him all the days of his life very 
considerable, laying open tlie case of the lord mayor's right 
very clear and plain, against which, in common sense there 
was no i-epiy." Dudley, however, made many objections, and 
talked of the terrible expease to which he should be exposed. 
The chief justice urged that if he served, the obligation was 
so transcendent, that there could be no employment by com- 
mission from the crown which would not faU to liis share, 
"and as for the charge," said he, "here, brother, take a thou- 
sand pounds to lielp make good your account, and if you never 
bave an opportunity by pensions or employments to reimburse 
you and me, I will lose my share ; else I shall be confent fo 
receive this thousand pounds out of one half of your pensions 
when they come in, and otherwise not at all." The merchant 
yielded ; and under this pure bargain, propoofd by the judge 
before whom the validity of the appointment might come to 
be decided, when bis health was given by the lord mayor aa 
sheriff of London and Middlesex, he agreed to accept the 
office, 

But the old sheriffs insisted on holding a common hall for 
the election of their successors, according to ancient u=age, on 
Midsummer day; when Lord Chief Justice North had the 
exti'eme meanness, at the king's request, lo go into the city 
and take post in a house near Guildhall, belonging to Sir 
George Jeffreys, " who had no small share in the conduct of 
this affair, to the end that if any incident required immediafe 
advice, or if tlie spirits of the ioi-d mayor should droop, which 
in outward appearance were but faint, there might be a ready 
recourse." It is true the opposite faction had the Loi-d Grey 
de Werke and other leaders from the west end of the town, to 
advise and countenance them ; but this could be no excuse for 
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a judge SO degrading 1 m If Th p II fov llie popular 

candidates, the loi-d y bj CI f T t "N^orth's advice, 
under pretence of a r t tt mjt d t d] the election; 

but tbe sherifis requir d tb t th p h 11 continue, and 
declared Papillon and T> b duly 1 t 1 

This causing great t ta t Wl t bail, a council 

was called, to which th I 1 m j \ aid nen were sum- 

moned. Lord Chief J t N tl by tl k ig'a comraand, 
addressed them, saying, " that the proceedings of the sheriffs 
at the common ball after the adjournment were not only 
utterly null and void, but the persons were guilty of an aada- 
nd contempt of lawful autliority, for which by due 

ura f law they would be severely punished ; but in the 
m n m it was the lord mayor's duty and his majesty's 
pi as hat they should go back to the city and summon the 

m 1 11, and make election of sheriff's for the year ensu- 
ing." The lord mayor, having been told that the courliera 
would bamboozle him and leave him in the lurch, when North 
had concluded, said, " My lord, will your lordship be pleased 
to give me this under your band?" The king and all the 
councillors were much tickled to see the wily chief justice thus 
nailed, " expecting some (urn of wit to fetch himself off, and 
thinking to have sport in seeing how woodenly he would ex- 
cuse himself." But to their utter astoniahmenf, for once in 
his life Francis North was bold and straightforward, and 
cheating them all, he answered, without any hesitation, " Yes, 
and you shall ha\e it presently." TliPn seizing a pen, he 
wrote, '■ I am of opinion that it is in the lonl mayor's power 
to call, adjourn, and dissolve the common hall at his pleasure, 
and (hat all acts done there, as of the common hall, during 
such adjournment, are mere nullities, and have no legal 
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effect." This h gn d 11 d 1 t 1 
then promised b 1 

Accordingly ai th nm 1 1 

was pretended th S D dl y N 
and they were J lly n 11 1 n 
the contrivanc f L d Ch f J 
lord mayor for I j a> 

ough passive-ol d n t I f tl < 
candidate, had m j n y f 1 1 
a pretended s ru mj Pn h 1 
and Sir John M h al n 

to him the insignia of chief magistrate, so that the king had 
now tlie city authorities completely at his devotion. Shaftes- 
bury fled to Holland ; and it was for the court to determine 
when the blow should be struck against the popular leaders 

Such were the services of Lord Chief Justice North, which 
all plainly saw would ere Ion, be len aided by higher promo- 
tion. The health of Loid Nottinohim the cluncelloi was 
rapidly declining, and tlie couit hid alreily designilud his 
successor. Lord Craven fimou'* for wishing to appear inti- 
mate with rising men, in the circle at Whifehill now seized 
Loi'd Chief Justice North by the arm and whispered in his 
-ear ; and the foreign ambassadoi-s so distinctly saw the shadow 
of the coming event that they treated him with as great 
respect as if he had been prime minister, " and when any of 
them looked towards him and thought he perceived it, they 
very formally bowed." 

"We ai'e told that in many things North acted as "co-chan- 
cellor " with Nottingham ; and for the first time the office of 
chancellor seems to have been like that of sheriff of Middlesex, 
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one in its nature, but flUbd by two officei's of equal authority. 
It is said that '■ thi; ai.pirant dealt with all imaginable kind- 
ness ajid candor to the (lecUnanf, and that never were prede- 
cessor and successor such cordial friends to each other, and 
in every respect mutually assistant, as those two were." 

"While the lord chancellor was languishing, the chief justice 
being at Windsor, the king plainly intimated to him that 
when the fetal event, which must be shortly looked for, had 
taken place, the great seal would be put into his hands. He 
modestly represeated himself to his majesty as unfit for the 
place, »ad affected by all his art and skill to decline it. In 
truth, he really wished to convey to the king's mind the im- 
pression that he did not desire it, although he had been 
woj-king so fouUy for it — as he knew it would be pressed 
upon him, there being no competitor so knowing and so pliant, 
and he had an important stipulation to make for a pension 
before he would accept it. When he came back to London, 
and confidentially mentioned what had passed betweea him and 
the king, he pretended to be annoyed, and said " that if the 
seal wei'C offered to him he was determined to refase it;" but 
it is quite clear that he was highly gratified to see himself 
so near the great object of hia ambition, and that his only 
anxiety now was, that he might di'ive a good bargain when 
he should consent to give up " the cushion of the Common 

Lord Nottingham having died about four o'clock in the 
afternoon of Monday, the 18th of December, 1682, tbe great 
seal was carried next morning from his house, in Great Queen 
Street, to the king at Windsor. The following day his majesty 
brought it with him to Whitehall, and in the evening sent for 
the lord chief justice of the Common Pleas, to offer it to him. 
19 
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When North anived he found Lord Kochi^tei the tiea&uiPi, 
tad eevenl other mimsf ei3 closetei with Chailes As jet 
there i as no diatinction hetween the fund's to he ipphed to 
the kings private expenses and to the pubhi, i-erMoe — the 
exehoqu t being now veij empty nl the resolution being 
tal en nevei n oie to ■jummon i i'lrhamont for ipphes — it 
was considLFLd in object that the kpepe of the great seal 
si ould be conleated with the feea of hi office ■vithout wj 
allowiace or pension fiom tlie crown Charleo himstlf waa 
ciieless about such matters but the trea uier had mculuited 
upon him the importance of this jiece of economy As soon 
as North entered, his majesty offered him the seal, and the 
ministers began to congratulate the new lord keeper; but, 
with many acknowledgments for his majesty's gracious inten- 
tions, he begged leave to suggest the necessity, for his majesty's 
honor, that a pension * should be aasigoed to him, as it had 
been to his predecessor, for otherwise the dignity of this high 
office could not be supported. Rochester interposed, pointing 
out the necessity, in times like these, for all his majesty's 
servants to be ready to make some sacrifices ; that the emolu- 
meats of the gieat seal ivere considerable ; and that it would 
be more becoming to trust to his majesty's bounty than to 
seek to drive a hai-d bargain with him. But Sir George 
Jeffreys being yet only a bustling city officer, who could not 
with any decency have been put at the head of the law ; the 
attorney and solicitor general not being considered men of 
mark or likelihood ; Sir Harbottle Griniston, the master of 
the rolls, being at death's door, and no other c 

• By this moi-d " pension," I concoivi 
the loi-d keeper was in offioe, and not, a 
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judge besides liimself being produceable the littk genlleman 
was fii-m, and posifivelj dtclired that he would not touch the 
great seal without a peniion kfler much haggliag i com 
promise took place, by which hf wis to have two thousand 
pounds a year instead of the foui thousand poauds a leai 
assigned lo his predecessoi The liing then hftel up the 
purse containing the seal iiid putt ng it mto Lis hand said 
" Here, my loi'd, take it ^ou iili find it heaM * Thut 
says Roger North, " hia majeaty .icted the prophet aa well as 
the king ; for, shortly before his lordsliip'a death, he decJared 
tiiat, since lie had the seal, he had not enjoyed one easi/ and 
contented minute." 

When the new lord keeper came home at night ii-om White- 
hall to his house in Chanoeiy Lane, brining the great seal 
with him, and attended by the officers of the Court of Clian- 
cery, instead of appearing much gratified, as was expected by 
his brother and his friends, who were waiting to welcome him, 
he was in a great rage — disappointed that he had not been 
able fo make a better bai^ain, and, perhaps, a little mortified 
that he had only the title of " lord keeper " instead of iJie 
more sounding one of " lord chancellor." Recriminating on 
those with whom he had been so keenly acting the chapman, 
he exclaimed, " To be haggled with about a pension, as at the 
purchase of a horse or an os ! After I had declared that I 
would not accept without a pension, to think I was so frivo- 
lous as to insist and desist all in a moment I As if I were 
to be wheedled and charmed by their iosignificant tropes ! To 
think me worthy of so great a fi-ust, and withal so little and 
mean as fo endure such usage ! It is disobliging, inconsistent, 
and insufferable. What have I done that may give them 
cause to tlunk of me so poor a spirit as to be thus trifled 



ism. jy Google 



220 TI lUL, TL-> L [4 B 16^ 

VI Ii' Itmghtha^e been an-Jiieied that tUughttf ki g 
and tU couifiers mi le u e of tim for tl eir ov i cnclb t! i,y 
lial seen his a tion= undpiatood hi& chaiacte: and had no 
yeat i&.pect foi him TiU Jeftiejs was a little tuithei tI 
vanoed thej could not lun the iibk of breaking witli him 
bat then be was subjected to all sort of mirtifitationo and 
in,ults 

Oil the flrot day of tke following Hilary term he took bia 
jlice in the Couit of Chancery By this time he wa^ in 
possession of his predecessor's house in Great Queen Sti-eet, 
Lincoln's Ina Fields, and he had a grand procession from 
thence to Westminster Hal!, attended by the Duke of Ormond, 
the Eai'ls of Cravea and Rochester, the great officers of 
state, and the judges. He took the oaths, the master of the 
rolls holding the book. He does not appear to have delivered 
any inaugural address. The attendant lords staid and heard 
a motion or two, and then departed, leaving the. lord keeper 

They might have been well ataused if tliey bad remained. 
For tlie ci'ooked purposes of the government, with a view to 
the disfranchising of the city of London by the quo warranto 
defending against it, Pemberfon * was this day to be removed 
from being chief justice of tlie King's Bench to be ctdef 
justice of the Common Pleas, and Edmund Saunders was to 
be at once raised from wearing a stuff gown at the bai' to be 
chief justice of the King's Bench. This keen but unsaupu- 
lous lawyer was previously to bo made a Serjeant, that he 
might be qualified to be a judge, and, coming into the Court 

* Pcmberton had been appointed 
tlio King'3 Benoh, but not being ft 
removed into another court. — Ei. 
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of Chaneerj, he presented the lord keeper wilh a ring for 
himself, and another for the king, inscribed with the courtly 
motto, " PHnBipi sic phcmt." The loiiS keeper then accom- 
panied him into court where he was to preside, called him to 
the bench, and made him a speech on tlie duties of his oESce, 
The ceremonies of the day were concluded by hia lordship 
afterwards going to his old court, the Coramon Pleas, and 
there swearing in Pemberton as his successor, whom he con- 
gratulated upon " the ease with dignity " which he was now 
to enjoy. 

Parasites and preferment-hunters crowded the levee of the 
new lord keeper. He was immediately waited upon by the 
courtly Evelya, who discovered in him a thousand good qual- 
ities.* 

In the midst of these blandishments he applied himself 
with laudable diligence to the discharge of his judicial duties. 
He declared that he was shocked by many abuses in the Court 
of Chancery, and he found fault with the manner in which 
his two predecessors, Bridgeman and Nottingham, had allowed 
the practice of the court to lead to delay and expense. 

North's conduct as a law reformer was extremely charac- 
teristic. He talked much of issuing a new set of " rules and 
orders" to remcdj aU aluses but he \tis ■draid that it 
would give so great alarm to the bar and offiierj with the 
solicitors, as woull m'^ke them coafedeiate aid demui and 
by making a tumult ^nd disturbance, endeavor to hinder the 

• '■ Sic F. North be ng made lord keeper oj tbe daHh of tlie tirl of 
Kottiiigham, the lord ohonoelloi', I went to eoivgratulate him. He is a most 
knowing, lenmed, and ingenious person ; and, besides having an excellent 
person, of an ingenuous and sweet disposition, Tery sldlfnl in music, paint- 
ing, the new philosophy, and political studies." — Mem. i. 613. Judge 
Kane is soii to bo quite an accon^pliahed peiaon. — Ed. 
19 * 
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doing any thing of that kind which they would apprehend to 
he very prejudida! to their interests." * Then, when he wished 
to simplify the practice and to speed causes to a hearing and 
Snal decree, he considered that he was not only to regard the 
snitois, but that " there was a justice due as well to the ci'own, 
which had advantage growing by the disposition of places, 
profit by piocess of all sorts, as alao the judges ■^nd tlieir 
senaiils and counsel at the hai ind solicitors who wcie all 
jn joase'ision of then al^Tnti^es, and by public encouiage 
ment to spend llieii youth to make them fit foi them uid had 
no other means gCBeially to piovide toi themselT^s -ind their 
fiUniliei and had a ught to theai leasonable ptohtb if not 
stnctlj ly law jet through long coumvaiice 

I think we must siy tliat hit alleged merit as i chamery 
jef unci consists chipfly in the pvote sicn of good intentions, 
thit he allowed thi. piactice of the couit to remain pretty 
much as he lound >t and that if he saw and appiovpd what 
was light lie tollowed what v.as wrong — aggrivatin^ his 
eiioirs by di legarding the stiong dictates of his conscipuce 

Neveitlieless he applied himielf verj is'aduoualy to the 
business of hia court which fiom his exppricnce it the bar, 
and fiom hi having oiten sat for his piedeoe-i^or, wa'! quite 
fkmilni to hin iJid he seems to haie d (O'ted of it satis 
factoniy He wis not led into temptation b^ having to 
decide in equity any political case and no spiious charge 
was preferied igam t him of bribtry or undue influence 
Till the meeting of Parliament in the leign of Jamea and 
the failure of his health he pieieited the accumulation ol 
aiietrs and, upon the whole as ai Fquify judge he is t) 
be praised rather thou censuied 

* ITie principal obstaclo to Uw reform in Aroerics je tlie peounjavy inter- 
est which tlielsM'yera think they hsive in keeping wp old abuses. — Ed, 
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I wish as mucli could be said of bis political conduct while 
he held the great seal. He may have wished " to bring the 
king to rule wholly by law, and to do nothing which, by any 
reasonable construction, might argue the contrary ; " but for 
this jiurpose he would make feeble efforts, and no sacrifice ; 
and ah the measures of the court, however profligate, when 
resolved upon, he strenuously assisted in carrying into exe- 
cution. 

The ministers who now bore sway, and who were oa sev- 
eral points opposed to each other, were Halifax, Sunderland, 
and Rochester. The Duke of York, reslored to the ofBce of 
lord high admii-al and to the Privy Council, in direct violation 
of the " test act," had so much influence, tliat it was said that 
" to spite those who wished to prevent him fi'om reigniug at 
the king's death, he was permitted to reign during the king's 
life." The Duchess of Portsmouth was likewise at the head 
of a party at court, although Mi-s. Gwin, her Protestant rival, 
did not interfere with politics. With none of these would the 
lord keeper combine. His policy was to study the peculiar 
humors of the king — to do whatever would be most agreeable 
personally to him — to pass for " the king's friend " — and to 
be " sohis cum solo." 

Charles, altliough aware of his cunning and his selfishness, 
was well pleased with the slavish doctrines he kid down, 
and with tlie devoted zeal he expressed for the royal preroga- 
tive ; and till Jeffrey's superior vigor, dexterity, and power of 
pleasing gained the ascendancy, usually treated him with 
decent consideration. 

He never would give any opinion on foreign affairs, nor 
attend a committee of council summoned specially to consider 
them, professing himself, for want of a fit education and 
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study, incompetent to judge at all of these matters, and de- 
claring, like a true courtier, that " King Charles IL under- 
stood foreign affairs better than all his councils and councillors 
put together." But he regularly attended all other cabinet 
meetings, and when there was any business of a judicial 
nature to be done at the council-table, he always presided 
there, " the lord president not having the art of examining 
into and developing cases of intricacy." 

The first of these ia which he had to display his powers, 
was the disfranchisement of the city of London, Saucdprs, 
cuuDsel in the quo warranto, having been appointed chief 
justice, lo decide in faior of the sufficiency of the pleadings 
which he himself had drawn, the opinion of the Court of 
King's Bench had been pronouoced for the ci-own, " that aU 
the city cliarters were forfeited." Fornial judgment was not 
yet entered on the record, to give an opportunity to the 
mayor, aldermen and citizens, to make their submission and 
to accept terms which might henceforth annihilate their privi- 
leges and make them the slaves of the government. They 
accordingly did prepare a petition to the king, imploring his 
princely compasaion and grace, which they presented to him 
at a council held at Windsor on the I8(h of June, 1CS3. 
The petition being read, they were ordered to withdraw, and 
when they were again called in, the lord keeper thus addressed 
theia, disclosing somewhat indiscreetly the real motives for 
the quo loarianto: "My lord mayor, I am by the king's 
command to tell you that he hath considered the humble 
petition of the city of London, where so many of the present 
magisti'ates and other eminent citizens are of undoubted loy- 
alty and affection to his service ; that for their sakes his 
majesty will show the city all the favor they can refBOnably 
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desire. It was very long before his majesly toolt re^olutioui 
to qiieation tlieir charter ; it was not the seditious discourses 
of the coffee-houses, the treasonable pamplilets and hbels 
daily published and dispersed thenee into all parts of the 
tingdoiB, the outrageous tumults in the st reels, nor the affronts 
to his courts of justice, could provoke him to it. His majesty 
had patience until disorders were growa to that height, that 
nothing less seemed to be designed than a ruin to the govern- 
ment both of church and state." After pointing out the mis- 
chief of having factious magistrates, he adds : " It was high 
time to put a stop to this growing evil. This made it neces- 
sary for his majesty to inquire into the abuses of franchises, 
that it might be in his power to make a regulation suffldent 
to restore the city to its former good government." He then 
stated the regulations to which they were required to assent, 
among which were — " That no lord mayor, sheriff, or other 
officer should be 'tppointed without the king's consent ; that 
the king might casl lei them -xt his pletisure ; tiiat if the king 
disapproved of the shenffa electe 1 he might appoint others 
by his own anthoritj nl that the king should appoint all 
magistrates in the eilj by h t commission, instead of their 
being elected no hitheito 

The citizens refused to comply with these terms, and judg- 
ment was entered up. Thus, on the most frivolous pretexts, 
and by a scandalous perversion of tlie forms of law, was the 
city of London robbed of the free institutions which it had 
enjoyed, and under which it bad flourished for many ages. 
The proceeding was less appalling to the public tlwn the tiial 
and execution of eminent patriots, but was a more dangerous 
blow to civil liberty. London remained disfranchised, -ind 
governed by the agents of the ciown, during the rest of this 
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reign, and till ttie expected invasion of t!ie Prince of Orange 
near the conclusion of tlie next — wlien, too late, an offer 
waa made to restore its cliarters witli all its ancient privileges. 
Immediately after the revolution, they were irrevocably con- 
firmed hy act of Parliament. 

The lord keeper's conduct in this atfair gave such high 
satisfaction at court, that, as a reward for it, he was raised to 
the peerage by tbe title of Baron GtuiifoiiJ, His hrother says 
that he did not seek the elevation from vanity, but that he 
might be pi-otected against the attacks which, might hereafter 
he made upon him in the House of Commons. He ohtained 
it on the recommendation of the Duke of York, who over- 
looked his dislike of Popery in respect of his steady hatred 
to public liberty. 

To show his gratitude, (he new peer directed similar pro- 
ceedings to be commenced against many other corporations, 
which ended in the forfeiture or surrender of the charters of 
most of the towns in England in which the liberal party had 
enjoyed an ascendancy. 

Gilbert Buruet,* about this time appointed preacher at the 
rolls, thought he had secured a protector in the lord keeper ; 
but as sooa as this whig divine had incurred the displeasure 
of the court, liis lordship wrote to the master of the rolls that 
the king considered the chapel of the rolb as one of his own 
chapels, and that Dr. Burnet must be dismissed as one disaf- 
fected to the government. Tn consequence, he was obliged 
to go beyond seas, and to remain in exile, till he returned 
with King William. 

Soon after followed the disgraceful trials for high treason, 
which aivDse out of the discovery of the rye-house plot The 

■3 Bishop Biimet, tlic histori.-m. 
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lord keeper did not preakle at these ; but having directed 
them — superintending tlie general administration of justice, 
and especially bound to see that the convictions had been 
obtained on legal evidence — he is deeply responsible for the 
blood that was shed. He must have known that if, in point 
of law, the witnesses made out a case fo be submitted to the 
jury against Lord Eussell, that virtuous nobleman was really 
prosecuted for his support of the exclusion bill ; and he must 
have seen that against Algernon Sydney no case had been 
made out to be submitted to the jury, as there was only one 
witness that swore to any thing which could he construed into 
an oveit act of tieason, and the attempt to supply the defect 
by a Mb contamnig a spemhtive essiy on government, 
■which ■was found in his study, and had been writtec many 
yeiis before was futile and flagitious T:et did he sign the 
dulh uorrinta ot both these men, whose names have been 
iionored, while ins has been execiated in all succeeding times. 
It IS edifying and con^olato^y to think that lie was outdone 
by his own atts, and thit the reit of his careei was attended 
hy almost constant moi tiflcation, humiliation and Mietched 
ness Saundeis enjo}ed the office of chief lusiice ot the 
king'o bench only foi a few month=, being earned ofi by an 
apople'ty soon aflei the decision ot the gieat Londoa quo 
teatianto caute Anintiiguewas immediately set on foot to 
piocuie the appointment for Jeffie^'^, who had more than evei 
recommended himself (o the court by his zeal on the trial of 
Lord Russell, in which he had eclipsed the attorney and 
solicitor general ; and he was anxiously wanted to preside at 
the trial of Sydney, against whom the ease was known to be 
so slender, but who was particularly obnoxious on account of 
his late quarrel with the Duke of York, and his sworn enmity 
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to despotism.* The pretensions of Jeffreys were suppoi'ted 
by Sunderland, probably out of ill will to the lord keeper, 
who had intuitively shown a great jealousy of the new favoriie. 
But the proposal produced great opposition and bickerings 
among difiei-ent sections of courtiers. The lord keeper of 
course resisted it totis wnhm, representing to the king that 
the office, according to ancient and salutary usage, ought to be 
offeied fo the attorney and solicitnr general, who had been 
irregulaily pissed over on the appointment of the late chief 
justice, to gain an object of such magnitude as the forfeiture 
of the Lity chartei-s ; that Satinders wa-i a man of immense 
learning, which countenanced Ais sudden elevation; but that 
Jeffreys, though gifted with a fluency of speech, was known to 
be unequal to so iiigh an office ; and that the whole profession 
of the hw, aad the public, would condemn an act so arbitrary 
and capncioui. Charles was, or pretended to be, impressed 
by these arguments, which he repeated to Sunderland, and 
the office was kept vacant for three months after the deatli of 
Saunders. But on the 29th of September, the lord keeper 
had the mortification to put the great seal to the ivrit consti- 
tuting Jeffreys " chief justice of England," and on the first 
day of the foDowing Michaelmas term to make a speech, 
publicly congratulating him on his rise to the supreiae seat of 
criminal justice, so well merited by his learning, his abilities, 
and his services. 

What was worse, the new lord chief justice was not only 
sworn a privy councillor, but, in a few weeks, was admitted 
into the cabinet, where he, from the first, set himself to oppose 
the opinions, and to discredit the reputation, of him who, he 
knew, had opposed his appointment, and whom (his ambition 
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btin^ «till unfc itia,te(l) he was resohpd in Juc time, tj '■up 

Jeffrejs began with mterfenng very offensn !y m Ihc ip 
lomtmeut of puisne judges, which of light helonged to the 
lord keeper At tist hel^^-. contented with the reputation 
ol powei in this department 

He next resoHed to mike 1 judgu, hy his own ni tlioi tv, 
oi ■» man almost as worthless ts himself This waa Sii Eob 
eit IVright, who had ne^ei had any law, ^ho had spent hia 
pifnmony m debauehery, and wlio, bein^ in giLat distiess 
h 1 1 lately swora a false afSdii it to eniblc him to commit » 
fMud upon his own mortgagee *" 

Jeffrey 'wis not satisfied with his tiiumph without pio 
claiming it lo all Westminster Hall. " Being there that same 
raoining, while the Court of Chancery was sitting, he beck- 
oned to Wright to come to him, and giving him a slap on the 
shoulder, and whispering in hia ear, he flung him off, holding 
out his arms towards the lord keeper. This was a public 
declaration (hat, in spite of that man above there, Wright 
shovMhe a judge. Hia lordship saw all this as it was intended 
he should, and it caused some melancholy." Bat he found it 
convenient to pocket the insult: he put the great seal bt 
Wrights patent, and assisted at the ceremony of his installa- 
tion There is no trace of the lord keeper's speech on this 
occision so that we do not know in what terms he compli- 
mented the new judge on his profound aldll in the law, his 
spotless integrity, and his universal fitness to adorn the judg- 
ment seat. 
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When heated witli liquor, Jeffreya conlil not now conceal 
his contempt for the loiiS keeper, even in the king's presence. 
It is related that, upon the hearing of a matter before the 
council, arising out of a conti-oversy for jurisdiction between 
two sets of magistrates, Guilford proposed some sort of com- 
promise between them, when the lord chief justice, " flaming 
drunk," came from the lower to the upper end of the board, 
and " talking and staring like a madman," bitterly inveighed 
gainst " trimmers," and told the king " he had trimmers in 
his court, and he never would be easy till all the trimmers 
were sent about theii- business." " The loi-d keeper, knowing 
that these darts were aimed at him,* moved the king that the 
whole business should be referred to the lord chief justice, 
and that he should make a report to his majesty in council of 
what should be fit to be done." This was ordered, and Guil- 
ford seems to have entei-fained a hope that Jeffreys, from the 
state of intoxication he was iu, would entirely forget the 
reference, and so might fall into disgrace.f 

But the most serious difference between them in Charles's 
time was on the return of Jeffreys from the northern circuit 
ill the autumn of 1684, when, backed by the Duke of York, 
he had a deliberate purpose of immediately grasping the great 
seal. At a cabinet council, held on a Sunday evening, he 
stood up, and addressing the king while he held in his hands 
the rolls of the recusaata in Ihe north of England — " Sir," 



• It is onrioua that Roger gcavely states tliat " ho was dropped from the 
torj list and tnrned trimniBr." — Life, i. 401. 

t Life, ii. 179. It should be teeolleoted that, at this time, the rauiidl 
met in the aftei^uoon, between two and three — dinner having taken place 
Boon after twelve, and a little elevation from, ^yine wes not more discredits- 
ble at that hour than in our time between eleven and twelve o'clock at 
night. 
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Eaii.1 he, " I have a. business to lay before your majesty which 
I took notice of in the iiortli, and whicli well deserves your 
majesty's royal commiseration. It is the case of numberless 
members of your good subjects that are imprisoned for recu- 
sancy : * I have the list of them here to justify what I say. 
They are so many that the great jails cannot hold them with- 
out their lying one upon another." After tropes and figures 
about " rotting and stinking in prison," he concluded with a 
motion to his majesty " that he would, by !iia pardon, discharge 
all the convictions for recusancy, and thereby restore air and 
liberty to these poor men." This was a deep-laid scheme, for 
besides pleasing the royal brothers, one of whom was a secret, 
and the other an avowed Papist, he expected that Guilfoi'd 
must either be turned out for refusing t» put the great seal 
to the pardon, or that he would make himself most ohnoxioua 
to the. public, aud ailernards to Parliament, by eoiwpliajice. 
A general silence prevailed, and the expectatioa was that 
Halifax or Eoeheater, who were strong Proteitants, would 
have stoutly ohjpcied. The lord keeper, alanned lest the 
motion should be carried, and seeing the dilemma to which he 
might be reduced, plucked up courage and said, " Sir. I 
humbly entreat your majesty that my lord chief justice may 
declare whether all the persons named in these rolls ai-e 
actually in piison or not?" Chief Jnstiee. — " No fair man 
could suspect my meaning to be that all these are actual 
prisoners ; for all tbe jaJis in England would not hold them. 

• James aud Jeffreys setting themselTes np as tha specinl advocates of 
toleration, (with a Tiew to the introduction of Popery,) is like our Ameri- 
can BlaTflholdera putting themselves forwatd aa advocates of the rights of 
property and ns special democrats, for the pHrpoae of upholding slavery, 
based aa sU-eiy is on principles af war with the fundamental idea of prop- 
ertj and democrncj. — Ed. 
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But if tliey are not in i recoil, tfaair c^se is little better ; for 
tliey lie under sentence of commilmpnt, and are obnoxious to 
be taken up by eveiy peevish shei iff or magistrate, and are 
made to redeem their libeity with gross fees, which is a cruel 
oppression to them and then- tamihes." Lord Keeper. — 
"Sir, I beg your majesty mil consider what little reason 
there is to grant such a general pairlon at this time. For 
tbey are not all Koman Catholici that lie under sentence of 
recusancy, but sectaries of all kmds and denominations ; per- 
haps as many, or more, who -ire all piofessed enemies (o your 
majesty and your govptnmpnt m church and state. They 
are a turbulent people, and always stirring up sedition. What 
will they not do when your majesty gives them a discharge 
at once ? Is it not better that your enemies should live under 
some disadvantages, and he obnoxious to your majesty's pleas- 
ore, so that, if they are turbulent or troublesome, you may 
inflict the penalties of the law upon them ? If there be any 
Eoman Catholics whom you wish to favor, grant to them a 
particular and express pai'don, hut do not by a universal 
measure set your enemies as well as your friends at ease. 
The ill uses that would be made of such a step to the preju- 
dice of your majesty's interests and affaire are obvious and 
endless." * The king was much struck with these obsen'a- 
tions, urged with a boldness so unusual in the lord keeper. 
The other lords wondered, and tlie motion was dropped. 

The lord keeper, not without reason, boasted of this as 
the most brilliant passage of his life. When he came home 
at night, he broke out in exclamations — " What can be 
their meaning ? Are they all stark mad ? " And before he 
went to bed, as a memorial of his exploit, he wrof« in his 

s Life, ii. 150, 153, 334. 
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almanack, opposif g to the day of the month, " Motion cut 
solas ohsliti." 

By such au extraordinary exhibition of courage, to which 
lie waa ciriven by the instinct of self-preservation, he escaped 
the peril which Jeffreys had planned for him, and he retained 
the great seal till the king's death. 

In the morning of Monday, the 2d of February, 1685, he 
was sent for to "Whitehall, hy a messenger announcing that 
his majesty had had an apoplectic seizure. According to the 
aacieut custom and supposed law when tbe sovereign is dan- 
gerously distempered, the Privy Council was immediately 
assembled ; and the lord keeper examined the king's physi- 
cians.* " Their discourse ran upon indefinites — what they 
observed, their method intended, and success hoped. He said 
to them, that these matters were little satisfactory to the couneil, 
unless they would declare, in ike main, what they judged of the 
hinfs ease ; whether his majesty was like io recover or not f 
But Ihey would never he brought !o that ; all lay in hopes." 

With short intervals the council continued to sit day and 
night. After a time, tJie physicians came into the council 
chamber, smiling, and saying they had good news, for the 

* Lord Coke lays doim, that upon sneh an oocaEion there ought to he a 
warrant by advice of the Pri>j Council, as in 32 H. 8, f o certain phyEieians 
and sni^eons named, authoriBing them to administer to the royal patient 
" potiones, syiiipoB, confectionea, laxitivaa medicine, clystctia, suppOEitoria, 
eapitja pui^ea, eapiliB raeurain, fomentationes, embroeationea, emplastra," 
SiE. ; stilt, that lie medicine Kliould be g^ven to the king but by the advice 
of Ms council ; that no physic should be Hdminietered ei:cept that which is 
set doTra in writing, and that it is not to be prepared by any apothecary, 
but by the surgeons named in the warrant. — 4 Jbj(. 251. Theaewere the 
prei^utiana of times irhen no eminent pei-san died suddenly vrithout suspi- 
cion of poison. Even Charles II. naa at first said to have been cat off to 
make way for a Popish successor, although, when the truth came out, it 
appeared that hchadliimselt been reconciled to the Eoman Catholic church. 
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Jiing had a fever. Lord Keeper. — " Gtentlemen, what do 
you mean ? Can any thing be woise ? " First Pkysieiati. — 
" Now we know what to do." Lord Keeper. — " What is 
that? Second Physician — To gi\e hmi (he cortex ' 
The oxliibibon of Jesuits baik was sinUioned by the council, 
but proved fatal, ind being eonlinued, while the poor king 
grew weaker and wpaker, it thp end of four daja he expired 
The loid keepei and the council vieie kept in ignor mte of 
the fact that Chifflnch (accustomed to be employed on royil 
erranclB of i diffeient sort) hid been sent for i Eoman Ciih 
clic piiest, to leceive his oinfession ind adminihtci the sicra,- 
nients to him, when he had declined the spuituil a^aistinLe 
of a hishop of the chmch of England 

The council nas still Sitting iihen tlie Dews w'i'i brought 
that Chailca wis no more After a ahoit intenal Jaraea, 
who having the deithbed ot his brothei, hid detenLlj 
engaged in a devttmnil eteicise in his own doi>et, enteied 
tlie apartment in whith the couocillois weie assembled and 
all kneeling down, they -.tluted him as then sovereign When 
he had seated himielf in the chair of state, md delivered Ina 
declaaation, which, with \eiy giacious exjiessions, smacked 
of the arbilniy pnnciplea so soon «cti,d upon, Lord Guilfoid 
suri-endertd thp great seal into his hands, and igam receive! 
it from him with the foimei title ot loid keeper James 
would, no doubt have been mudi bettei pleised to ha\e 
tranafeired it to Jeffreys , but it was his policj, at the torn 
mencement ot his reign, to make no change in the adminis 
tratioo, ■^nd he desned all pie&ent to retain the seven! ch'irgea 
which they held under his deceased biother, assuring them 
that he earnestly wished to imitate the good and gracious 
sovereign wliose loss they deploied 
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Jeffreys, thougli continued a member of the cabinet, was 
probably a good deal disappointed, and he resolved to leave 
iioihing undone to mortify the man who stood between him 
and his object, and to strike him down as booq as possible. 

The first question upon which James consulted the eouDcil 
was respecting tlie levying of the duties of customs and excise, 
which liad beea granted by Parliament only doling the life 
of the late king. The lord keeper intimating a clear convic- 
tion that Parliament would continue the grant as fi'om the 
demise of the cro^vn, recommended a proclamation requiring 
that the duties should be collected and paid into the exchequer, 
and that the officers should keep the product separate itom 
other revenues till the nest session of Parliament, in order 
to be disposed of as his majesty and the two houses should 
think fit But the lord chief justice represented this advice 
as low and trimming, and he moved that " his m^esty should 
cause his royal proclamation to i^ue, commanding all ofiicers 
to collect, and the subjects to pay, these duties for his majesty's 
use, as part of the royal revenue." The lord keeper ventured 
humbly to ask his majesty to consider whether such a procla- 
mation would be for his service, as it might give a handle to 
his majesty's enemies to say that his majesty, at the very 
entrance upon his government, levied money of the subject 
without the authority of Parliament. The chief justice's 
advice was far more palatable. The proclamation which he 
recommended was therefore ordered to be drawn np, and was 
immediately issued. The lord keeper had the baseness to 
affix the great seal to this proclamation, thinking as he did 
of its expediency and legality. But rather than resign or be 
turned out of his office, he was ready to concur in any outrage 
on the constitution, or to submit to any personal indignity. 
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and hi8 ofticers, who highly applauded it. But what was his 
consternation when he was told that he was not to be allowed 
to open his mouth upoa the occasion ! * 

Parliament meeting, the course was adopted which has been 
followed ever since. Instead of having on the first day of 
the session, before the choice of a speaker by the Commong, 
one speech from the king, and another from the lord chancellor 
or lord keeper, to explain the causps of the summons, the 
Comnions being sent for by the black rod, the lord keeper 
merely desired them to retire to their own chamber and 
choose a speaker, and to present him at an hour which was 
named, for his majesty's approbation. The speaker being 
chosen and approved of. and having demanded and obtained 
a recognition of the piivileges of the Commons, on the fol- 
lowing day the king himself made a speech from the throne, 
and immediately withdrew. 

But this speech was not in modern fashion settled at the 
cabinet ; nor was it read the evening before at the Cockpit, 
or to the chief supporters of the government in both houses 
at the dinner-table of the two leaders reipectively ; nor was 

* Sec ihe speech at full length. Life, ii. 192. There is nothing in it 
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it Co be treated as the speech, of tie miiiister. " At least the 
lord keeper had no hand in it ; for he ivas not so uiuch as 
consulted about either the matter or expressions the ting 
intended to use, as one might well judge by the unguarded 
tenor of it." 

Yet he still was mean enough to cling to oiScc, and to do 
what he could for a government impatient to get rid of him. 
He had been very active in the elections ; and by his influ- 
ence had procured the return of a good many zealous cliurch- 
aiid-king membera. " And to make the attendaace easy to 
these gentlemen, whose concerns were in the country, he took 
divers of them to rack and manger in hb family, where they 
were entertained while the Parliament sat." But nothing 
which he could do would mitigate the hostility of those who 
had vowed his destruction. 

At the meeting of Parliament, Jeffreys was made a peer, 
that he might have the better opportunity to thwart and iosult 
the lord keeper ; although there had been no previous instance 
of raising a common-law judge to the peerage. 

There were several appeals from decrees of the brd keep r 
speedily brought to a heariug. " Jeffreys nfiected to let flj 
at them, to have it thought that he was fliiei to be ch-i itelloi 
He attended neglect ng all other bu mess and durmg the 
a iment and m givii g his opinion took eveiy opportunity 
oi Ii paiagi g th lord keepers h prepantorj to moving 
eve al He v, a, jaitieulaily outrageous in thf ci^e oi 
IIo a d \ Tie DuU of Nor^olt being emboldenel to talk 
conttdently on matters with which he was not much icq aiiiti, 1 
by having to rest on the reputation of Loid Nottingham 
That great equity lawyer, contrary to the opnioi of thp tno 
chief justices and the chief baion, whom he had callel m to 
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fissiat bira, had held that on equitable estate tail might be 
created in a term of years ; but hia successor had reversed 
his decree, and llie decree of reversal was now under appeal. 
" Loi-d Chief Justice Jeffreys, by means of some encourage- 
ment he had met with, took upon him the part of shghting 
and insulting his lordship on all occasions that proffered. 
And here he bad a rare opportunity ; for, in his rude way of 
talking, and others of a party after him, he battered the poor 
decree ; not without tlie most indecent affronts to his lordship 
that in such an assembly ever were beai'd." The coui-tesy 
now preTEuling between law loi'ds of opposite polificaj. parties 
was not then known between colleagues sitting ia tbe same 
cabinet ; and the jwor lord keeper was assailed by the coarsest 
vitupei-ation, and the most cutting ridicule. The second Earl 
of Nottingham, son of the chancellor, " who haled him because 
he had endeavored to detract from his father's memory," - 
likewise took this opportunity to att'^ek bim and got together 
many instances of bis ill administi \tion ot justice and gie illy 
exposed him. He was not loused into retaliation oi lesist 
ance; and he contented himself with a diy legal aigument 
The decree was reversed and when he announ ed that the 
c&iiteitts had it, be must have felt as if he h id been soundii g 
his own death knell. Tlie lay lords who voted could have 
known nothing of the ments of such a nice question ; and 
must have been guided by favor or enmity to the lord keeper 
or the lord chief justice. What rendered the defeat and con- 
temptuous usage the more galling was the presence of the 
king ! for James, like his brother, attended in the House of 
Lords when any thing interesting was coming on ; and walked 
about the house, or stood by the fire, or sat in his chair of 
state or on the woolsack, as suited his fancy. 
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" Having opened this scene," says Roger, " we ave not to 
expect othev than opposition, contempt, and brutal usage, of 
that chief towai-ds his lordship while he lived" 

There were few debates in the House of Lords during this 
short session s but, even in going tl ro gh the oaimon fonns 
of the House, Jeffreys found opportun t ei p hi cly to testify 
his contempt for the lord lieepei a d in the cabinet, in dis- 
cussing the dispensation to be g antel t Citl ol c otHcers to 
sei-ve in tJie army, and other subjects, he constantly laid trapa 
for him, with a view of either making him obnoxious to tlie 
king, or odious to the public — who considered bim the author 
of every deciaiation or dispensation which passed the great 
seal. 

Sunderland and other members of the cabinet openly joined 
in this persecution, and " he was little less than deiided by 
them. Being soon to be laid aside, he was not relied upon 
in any thing, but was truly a seal-keeper rather than a min- 
ister of state, and kept on for despatch of the formularies, 
rather than for advice or trust." Why did he not resign ? It 
is difficult fo understand the reasoning of his brother, who 
thus accounis for his continuing to hear such insults : — " His 
lordship was so ill used at court by the Earl of Sunderland, 
Jeffreys, and their sub-sycophants, that I am persuaded if he 
had had less pride of heart, he had been tempted lo have 
delivered up the seal in full health. But he cared not to 
gratify, by that, such disingenuous enemies. He cared not to 
humor these barkers, or to quit his place before he might do 
it with safety to his dignity. He intended to stay till the king 
would hear him no longer, and then make it his majesty's own 

He felt keenly a sense of the insignificance and disfavoi' 
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into which he had fallen ; and the anticipation of " the worse 
remaining behind," when he was to be finally kicked out, 
preyed upon his spirits. No longer was he ear-wigged by 
the Lord Cravens, who worship a favorite ; do more did the 
foreign ambassadors bow low when they thought that he ob- 
served them: his levee was now deserted; he seemed to 
himself to discover a sneer on every oonntenanee at White- 
hall ; and he suspected that the bar, the officers of the court, 
and the bystanders in chancery, looked at him as if they 
were sure of his coming disgrace. To shade himself from 
observation, while he sat on the bench he lield a large nose- 
gay before his face. 

Dreadfully dejected, he lost his appetite and his strength. 
He could not even get through the business of the court; and 
remanets multiplying upon him kept hun awalte at night, or 
haunted him in his sleep. He drooped so much, that for 
some time he seemed quite heart-broken. At last, he had an 
attack of fever, which confined him to his bed. 

The coronation was approaching, and it was important that 
he should sit in the " Court of Claims." Having recovered 
a little by the use of Jesuits' bark, he presided there, though 
still extremely weak ; aud he walked at the coronalioa " as 
a ghost with the visage of death upon him, such a sunk and 
spiritless countenance he had." 

While he was in this wretched state, news aiTived that the 
Duke of Monmouth had landed in the west of England and 
raised the standard of rebellion. The Parliament, having 
come to a number of loyal votes, having attainted the duke, 
and granted a supply, was adjourned, that the members might 
assist in preserving tranquillity in their several districts. 

The lord keeper talked of resigning, and wrote a letter to 
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the Eai'l of Eoclicslei', lo aak leave lo go info the country for 
the recoyevy of his health, saying, " I have put myself into 
llie hands of a doctor, who assures me of a speedy cure by 
entering into a course of physic," Leave was given, and he 
proceeded to Wroxtoti, in Oxfordshire, the seat whicli belonged 
to him in right of his wife. 

Here he languished while the battle of Sedgeraoor was 
fought — Monmouth, after in vain trying to melt the heart of 
his obdurate uucle, was executed Ott Tower Hill under hia 
parliamentary attainder, and the inhuman Jeffreys, armed 
with civil and military authority, set out on his celebrated 
" campaign." Roger North would make us believe that the 
dying Guilford was horrified by the effusion of blood which 
was now ijicamardining the western counties by command of 
the lord general chief justice, and that he actually interposed 
to stay it; — "Upon the news returned of hia violent pro- 
ceedings, his lordship saw the king would be a great sufferer 
thereby, and went directly to the king, and moved him to put 
a stop to the fury, whuh w afl m no respect for his service; 
but in many respects foi the contrary For though the exe- 
cutions were by law just, yet never were the deluded people 
iiil capitally punished ; and it would be accounted a carnage 
and not law or justice ; and thereupon orders went to mitigate 
the pi-oeeeding. I am sure of his lordship's intercession to 
the king on this occasion, being told it at the very time by 
liiraself." It is painful to doubt the supposed exertion of 
mercy and firmness by tlie lord keeper ; but an attention to 
dates, of which this biographer is always so inconceivably 
negligent, shows the story to bo impossible. Jeffreys did not 
open his campaign by the slaughter of the Lady Lisle, at 
Winchester, till the 27th of August, and he carried it on with 
21 



Hosmnjy Google 



342 ATKOCIOUS JUDGES. [A.I1.1SB5. 

increased cruelty tiU the very end of September. On the 5th 
of September died Lord Keeper Guilford, at "Wroston, after 
having been for some weeks in a state of such debility and 
exhaustion that, able only to attend to his spiritual concerns, 
he thought no more of domestic treason or foreign levy than 
if he had already slept in the grave. For a short time after 
his arrival there, he rallied, by the use of mineral waters, but 
he soou had a relapse, and he could with difficulty sign hia 
will. He was peevish and fretful during his sickness, but 
calmly met liis end. " He advised his friends not to mourn 
(or him, yet commended an old maid-servant for her good will 
that said, ' As lon^ as there is life there is hope.' At length, 
having strove a little to rise, he said, ' It will not do ; ' and 
then, with, patience and resignation, lay down for good and 
all, and expired." 

He was buried ia Wroxton Church, in a vault belon^g to 
Lis wife's family, (he Earls of Down. 

" He was a crafty and designing man," eays Bishop Euraet. 
" He had no mind to part with the great seal, and yet he saw 
ho could not hold it without an entire compliance with tlie 
pleasure of the court. Nothing but his successor made him 
be i-emembered with regret. He had not the Tirtues of his 
predecessor ; but he had parts far beyond him. They were 
turned to craft ; so that whereas the former (Lord Notting- 
ham) seemed to mean well even when he did ill, this roan 
was believed to mean ill even when he did well." I accede 
to this character, with the exception of the estimate of North's 
" parts," which I think are gi'eatly overrated. He was sharp 
and shrewd, hut of no im^nation, of no depth, of no grasp 
of intellect, any more than generosity of sentiment. Cun- 
ning, industry, and opportunity may make such a man at 
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any time A Nj nghim do not an e nLo^e once ni a 
centuij 

Guilfoi 1 bad as mucb. la v aa he coull contain but he was 
incapible of taking 11 enlaigcd and commanding new ot ^ny 
sulject In equity hv did nothing to im up the syat^m of 
which Ihe foundations had been bo admirably lail by ha 
predecessor His industry was commendable lad I think 
he may be fwily ■tcquittel of coiruption nol withstanding his 
indiscreet acceptance of a f re ent of one thousand pounda 
fiom the SIX clerks when ihey h id a disputp with the sixty, 
on which he was to adjudicate Wheie he was not undei the 
apprehension of personal lesponsibihfy, there was nothing 
which he would not say 01 do to e\alt the prerogative and 
please hia patrons I shall add only one instance Sii 
Thomas Armstiong was outlawed foi high treason whde be 
yond the "seas «nle s he suiiendered within a yeir Being 
bent ovei a prisonei fiom Holland within a year he insisted 
that he was enlided to a wi-it of en'or to reverse the outlawi-y 
and to be admitted to make his defence ; but the lord keeper 
refused him bis writ of error, first, on the pretence tliat there 
was no fiat for it by the attorney general, and then, that Le 
had no right to i-everse his outlawry, as he was present by 
compulsion. Thus the unhappy victim was sent to instant 
execution without trial. 

So zealous a conservative was Guilford, that " he thought 
the taking away of the tenures " (t. e. the abolition of ward- 
ship and the other oppressive feudal burdens introduced at 
the conquest) " a desperate wound to the liberties of the 

The court wags made great sport of him, the Earl of Sun- 
derland taking the lead, and giving out the ^gnal, while 
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Jeffreys was always ready to join in tlie laugh. I may offer 
as an example " the stoiy of the rhinoceios," My loiil keeper 
went one day into the city, accompanied by his brother Sir 
Dudiey, to see a rliinoceroa of enormous size lately imported, 
and about to be exhibited as a show.* Next morning, at 
Whitehall, a rumor was industriously spread that the lord 
keeper had been riding on the rhinoceros, " and soon after 
dinner some lords and otliers came to his lordship to know 
the truti from himself; for the setters of the lie affirmed it 
positively, as of their own knowledge. That did not give his 
lordship much disturbance, for he expected no better from his 
adversaries. But that his friends, intelUgeiit persona, who 
must know him (o be far from guilty of any childish levity, 
should believe it, was vfhat roiled him extremely, and much 
more when they had the fe.ce to coroe to him lo know if it 
were true. So it passed ; and the Ear! of Sunderland, with 
Jeffreys and others of that crew, never blushed at the lie of 
their own making, but valued themselves upon it as a very 
good jest." 

To try how far hia compliance with the humors of the court 
would go, they next persuaded his own brother-in-law (that 
he might not suspect the hoax) to wait upon Lim, and in 
strict confidence, and with great seriousness, to advise him to 
keep a mistress, " otherwise he would lose all his interest 
wifh the king ; for it was well understood that he was iU 
looked upon for want of doiug so, because he seemed continu- 
ally to reprehend them by not falling io with the general 
custom ; and the messenger added, that if his lordship pleased 
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he would help him to one." He declined the offer — with , 
much polilenesa, however, lest he should give offence. But "> 
with his fiimiliar friends " he made wonderfully merry with 
this state policy, especially the procuring part, and said, that 
if he were ta entertain a madam, it would be one of his own 
choosing, and not one of their stale trumpery." 

Although he never aimed at oratoiy, it is 3aid that he med- 
itated a " history of his own times." He might have ti-ans- 
mitted to us many curious anecdotes, hut the performance 
must have been without literary merit ; for some of his notes 
which he had written as materials are in the most wretched 
style, and show that he was unacquaiaied with the first prin- 
ciples of English composition, and even with the common 
rules of grammar. He did publish two or three short tracts 
" on music " and other subjects, which were soon forgotten. 
He was well vei-sed in music, conversed with Sir Peter Lely 
about painting, speculated with natural philosophers on the 
u e of tl e bladder of fishes, and learned several of the conti- 
nen 1 1-m^uages ; but he seems never to have looked into a 
cLl-S al vriter after he lefl; college, and to have had the same 
taste fo the belles lettres as his brother Roger, who, placing 
the ft al! n the same category, talts with equal contempt of 
" departed quacks, poets, and almanack makers." Although 
his two immediate predecessors wei-e libelled and lauded by 
popular verses in the mouths of every one, I can find no 
allusiou in any fine writer either of the court or country pai'ty 
to North ; and it may be doubtful whether he knew anything 
of the works of Butler, of Dryden, of Waller, or of Cowley, 
beyond the snatches of them he may have heard repeated in 
the merry circle at Whitehall. 

He lived very hospitably, receiving those who retailed the 
21 * 
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gossip of the day iu Iiia house in Great Queen Street, Lin- 
cohi's Inn Fields, tlien the fashlonahle quarter of tlie town for 
the great nohility as well as for eminent lawyers. The nobility 
and chief gentry coming to London frequently dined with him. 
The dinner was at a very early hour, and did not last long. 
" After a solemn service of tea in a withdrawing room, the 
company usually left him." He had a court room fitted up 
on the ground floor, which he then entered, and there he con- 
tinued hearing causes and exceptions, sometimes to what was 
considered a late hour. About eight o'clock came supper, 
which he took with a few private friends, and relished as the 
most agreeable and refreshing meil of the day 

In the vacations, when he could he spaied from London, 
he retired to his seat at Wioxton For some years he like 
wise rented a villa at Hammprsmith, but this he g'^ve up soon 
after his wife's death. He hid the mi-fortune to Iosp hei 
after they had been matned only a fewjeais She seems 
to have been a very amiable person She found out when 
her husband had any trouble upon his sjiints, and she would 
say, " Come, Sir Francis, (as she always styled him,) you 
shall not think ; we must talk and be men^, and you shall 
not look on the fire as you do. I know something troubles 
you ; and I will not have it so." He would never many 
again, which in hia last illness he repented, for " he fancied 
that in the night human heat was friendly." 

He W'as extremely amiable in all the relations of domestic 
life. Nothing can be more touching than the account we have 
of the warm and steady affection subsisting between him and 
his brother, who survived to be his biographer. 

The lord keeper was a little but handsome man, and is said 
to have had " an ingenuous aspect." 
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He left behind him Francis, his son and heir, the second 
Baron Guilford, father of Francis, the third Baron Guilford, 
on whom descended the barony of North, by failure of the 
elder branch of llie family, and who, in 1752, was created 
Earl of Guilford, and was the fathei- of Lord North, the prime 
minialer, so celebrated for his polished oratory, hia refined wit, 
and amiable manners.^ 

When we estimate what the lord keeper achieved, we 
should bear in mind tliat he died at fortt)-«igkt, an age eon- 
sidei'ably more advanced than that reached by his immediate 
successor ; yet under that at which other lord chancellors and 
lord keepers began ta look for promotion. He was in truth 
solicitor general at ikirty-four, attorney general at thirtj/seveit, 
chief justice of the Common Pleas at thirty-eight, and lord 
keeper and a peer at forty-five. It is probably well for his 
memory that his career was not prolonged. He might have 
made a respectable judge when the constitution was settled ; 
but he was wholly unfit for the times in which he lived. 

I ought not to conclude this memoir without acknowledging 
my obligations to " Roger North s Life of the Lord Keeper ; " 
■which, like ■' Eoswell's Life of Johnson," interests us highly, 
without giving us a very exalted notion of the author, Not- 
withstandiog its extravagant praise of the hero of the tale, ifa 
inaccuracies, and its want of method, it is a most valuable 
piece of biography, and with Eogei-'s lives of his brothers 
" Dudley and John," and his " Esamen," ought to be studied 
by every one who wishes to understand the history and the 
■s of the reiga of Charles IL 

Id — for hie tory ptinciplea, iind for the loss of America to 
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CHAPTER XIV. 
EDMUND SAUNDEES. 

There sever was a more flagrant abuse of the prerogative 
of the crovm than the appointment of a chief justice of the 
King's Bench for the undisguised purpose of giving judgment 
for the destruction of the charters of the city of London, as a 
step to the establishment of despotism over the land. Sir 
Edmund Saunders accomplished this task effectually, and 
would, without scruple or remorse, have given any other 
illegal judgment required of him by a corrupt government. 
Yet I feel inclined to treat his failings with lenience, and 
those who become acquainted with his character are apt to 
have a lurking kindness for him. From the disadvantages of 
his birth and breeding, he had little moral discipline ; and 
he not only showed wonderful talents, but very amiable social 
qualities. His rise was most extraordinary, and he may be 
considered as our leg<d WhitHngton. 

" He was at first," says Eoger North, " no better than a 
poor beggar-boy, if not a parish foundling, without known 
parents or relations." There can be no doubt that, when a 
boy, he was discovered wandering about the streets of London 
in tiie most destitute condition — penniless, friendless, without 
having leaiTied any ti-ade, without having received any edu- 
cation. But although his parentage was unknown to the 
contemporaries with whom he lived when he had advanced 
himself in the world, recent inquiries have a.scertained that 
he was born in the parish of Bamwood, close by the city of 

(248) 
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Gloucester ; and his father, who was above the lowest rank 
of life, died when he was an infant, and that his motlior took 
for her second husband a man of the name of Gregory, to 
whom she hore several children. We know nothing more 
respecting him, with certainty, till he presented himself in 
the metropolis ; and we are left to im^ine that he might 
have been driven to roam abroad for subsistence, by reason 
of his mother's cottage being levelled to the ground during 
the siege of Gloucester ; or that, being hardly used by his 
step-father, he had run away, and had accompanied the broad- 
wheeled wagon to London, where he had heard that riches 
and plenty abounded. 

The little furtive found shelter in Clement's Inn, where 
" he lived by obsequiousness, and courting the attorneys' clerks 
for scraps," He began as an errand boy, and his remarkable 
diligence and obliging disposition created a general interest in 
his favor. Expressing an eager ambition to learn to write, 
one of the attorneys of the Inn. got a board knocked up at a 
window on the top of a staircase. This was his desk, and, 
sitting here, he not only learned the running hand of the time, 
but court hand, Uaok letier, and enffiossing, and made himself 
" an expert entering clerk." In winter, whiio at work, he 
covered his shoulders with a blanket, tied hay bands round 
hia legs, and made the blood circulate through his Augers by 
rubbing Ihem when they grew stiff. His nest step was lo 
copy deeds and law papers, at so much a folio or page, by 
which he was enabled to procure for himself wholeaome food 
and decent clothes. Meanwhile he not oaly picked up a 
knowledge of Norman French and !aw Latin, but, by bor- 
rowing books, acquired a deep insight info the principles of 
conveyancing and special pleading. By and by the friends 
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lie had acquired enabled him to lake a small cliamber, to fur- 
nish it, and to begin business on his own account as a convey- 
ancer and special pleader. But it was in. the latter depart- 
ment that he took greatest delight and was the most skilful — 
insomuch that he gained the reputation of being familiarly 
acquainted with all its mysteries ; and althoagh the order of 
" special pleaders under the bar " was not established till many 
years after, be was much resorted to by attorneys who wished 
by a sham plea to get over the term, or by a subtle replication 
to lake an undue advantage of the defendant 

It hts been untruly said of him, as of Jeffiejs, that he 
hegj.n to pncti&e as a baiiistei without ever h'umg been 
cilled to the bai In truth, the attorneys who consulted him 
having obaeiYOd to him that they 'ihoiild like to ha^e his 
assi&iancp to maintain in couit the astute devices which he 
recommended, and which dullei men did not compiehend, or 
were ashamed ot he rathPi unwillingly listened to then sug 
gestion that he 'ihouid be enteied of an Inn of Couit, foi he 
ncvci caied much foi gieat profits oi high offices, and having 
money enough to buy beei and tobacco, the only lusunes m 
which he wished lo indulge, hoMould ha\e preferied to con- 
tinue the huegermugger hfe which he now led He wa- do- 
mestii^ted in the fimilj ot a tailor in Butchei Row, near 
Temple Bar, and wis supposed to be rather too intimite with 
the mistiesB of the house Howe\er, without giving up hia 
lodging here, to which he resolutely stuck till he was m^de 
loid chief lustice ot England, he was prevailed upon to entei 
a-, a member of the Middle Temple Accordmgly, on the 
4th of July, 1660, he was admitted there by the descnption 
of "Mr. Edward Saunders, of the county of the tity of 
Gloucester, gentleman." The omission to mention the name 
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of liis father might have given rise to the report that he was 
a foundling; but a statement of parentage on such occasions, 
though Bsua], was not absolufely reqiiirecl, as it noiv ia. 

He hencefortii attended "moots," and excited great admira- 
tion by his readiness in putting cases and taking of objections. 
By his extraordinary good humor and joviality, he likewise 
stood high in the favor of his brother templars. The term 
of study was then seven years, liable to be abridged on proof 
of proficiency; and the benchers of the Middle Temple had 
the discernment and the liberality to call Saunders to tlie bar 
■when his name had been on their books little more than four 
yeai-s. 

"We have a striking proof of the rapidity with which he 
rushed into full business. He compiled reports of the decis- 
ions of the Court of King's Bench, beginning with Michael- 
mas term, 18 Charles II., A. D. 1666, when he had only 
been two years at the bar. These he continued tilt Easter 
term, 2i Charles II., A. D. 1672. They Contaia all the 
cases of the slightest impoi-faace which came before the 
court during that period; and he was counsel in everyone 
of them. 

His " hold of business " appears the more wonderful when 
we consider that his liaison witli the trior's wife was well 
. known, and might have been expected to damage him even in 
those profligate times; and that he occasionally indulged to 
great excess in drinking, so that he must often have come into 
court very little acquainted with his "bveviat," and must have 
trusted to his quiclmess in finding out the questions to he 
argued, and to his storehouses of learning for the apposite 
authorities. 

But when we peruse his "reports," the mystery is solved. 
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There is no such treat for a coraraoa lawyer. Ijord Mansfield 
called him tbe " Terence of reporters," and he certainly sup- 
ports the forensic dialogue with exquisite art, displaying infi- 
nite skill himself in the points which he makes, and the man- 
ner in which he defends fliem ; doing ample justice at the 
flame time to the ingeauiiy and learning of his antagonist. 
Considering the harharoua dialect in which he wrote, (for the 
Norman French was restored with Charles II.,) it is marvel- 
lous to observe what a clear, terse, and epigrammatic style he 
uses on tlie most abstruse juridical topics. 

He labored under the imputation of being fond of sharp 
practice, and he was several times rebuked by the court for 
being "(rop subtile" or "going too near the wind;" but he 
was said by his admirers to be fond of his craft only in meliori 
gensu, or in the good sense of the word -ind that in entiip 
ping tbe opposite party he was actuated by a love of fiin 
rather than a love of fraud Thus js he chiractenzed aa a 
practitioner, by Roger North — 

""Wit and repartee in an allLCtod lualiutj were nitural to 
him. He was ever i eady and never at a loija and none 
came so near as he to be a match for Seijeant Maynard His 
great dexterity was m the ait of ■,pe<'itil pleading and he 
would lay snares thit ottea tnugl t his supeiioi^ who were 
not aware of his tiap And he wis so fonl of sue esa for 
his clients that, T'tthei thin fiil he would ^et the court bard 
with a trick; foi which he met sompt me with i rfpnmmd 
which he would witlilj woi ! cff so that no oie was much of 
fended with him B it Hiie could not beaj his irregulantj 
of life ; and for ihit and suspicion of his tricks used to bear 
hard upon him. in the court But no ill uaage fiom the bench 
was too bard for hio hold ot business I eing auch as scarce 
any could do but himself." 
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He did not, like Scroggs and Jeffreys, intrigue for advance- 
ment. He neither sought favor with the populai- leadei-s in 
the city, nor tried to be introduced into Chiffinch's " spie 
office" at "Whitehall. "In no time did he lean to faction, but 
did his business without offence U) any. He put off officious 
talk of government and politics with jests, and so made his 
wit a catholicon or shield to cover all his weak places and in- 
firmities." He was in the habit of laughing both at Cavaliers 
and lioundheads ; and, though nothing of a Puritan himself, 
tlie semi-Popish high-churchmen were often the objects of hia 
satire. 

Hia professional, or ralher his special pleading, reputation 
forced on him the advancement which he did not covet. To- 
wards the end of the reign of Charles II., when the courts of 
justice were turned into instruments of tyranny, (or, as it wag 
mildly said, " the court fell into a steady course of using the 
law agaiast all kinds of offenders,") Saunders had a general 
retainer from the crown, and was specially employed in draw- 
ing indictments against Whigs, and quo warrantos against 
whitish corporations. Id crown cases he really considered 
the king aa his chent, and was aa eager to gain the day for 
him, by all sorts of manceuvres, as he had ever been for a 
roguish Clement's Inn attorney. He it was that suggested the 
mode of proceeding against Loi-d Shaftesbury for high trea- 
son; on his recommendation the experiment was made of ex- 
amining the witnesses before the grand jury in open court, and 
he suggested (he subtlety that " (he usual secresy observed 
being for the king's benefit, it might be waived by the king at 
his pleasure." When the important day arrived, he himself 
interrogated very artfully Mr. Blathwayt, the clerk of the 
council, who was called to produce the papers which liad 
22 
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been seized at Ixird Shaftesbui-y's house in Aldersgate street, 
and gave a treasonable tinge fo all that passed. The ignora- 
mus of his indictment must have been a heavy disappointment 
to him ; but the effort which he made gave higli satisfaction 
to the king, who knighted Mm on Ihe occasion, and from that 
time iooked forward to him aa a worthy chief justice. 

Upon the dissolution of the Oxford Parliament and the 
rout of the "Whig party, it being resolved to hang Fitabarris, 
Saunders argued with uncommon zeal against the prisoner's 
plea, that there was an impeachment depending for the same 
offence, and concluded his legal argument in a manner which 
seems to us very inconsistent with the calmness of a dry legal 
argument — " Let him plead guihy or not guilty ; I rather hope 
that he is not guilty than he is guilty; but if he be guilty, it 
is tlie most horrid, venomous treason ever spread abroad in 
any age, and for that reason your lordships will not ^ve coun- 
tenance to any delay." 

I find Mm several times retained as counsel against the 
crown ; but upon these occasions the government wished for 
an acquittal^ He defended the persons who were prosecuted 
for attempting to thi-ow discredit on the Popish Plot, he wiis 
assigned as one of the counsel for Loi'd Viscount Staffoi-d, 
and he supported the application made by the Earl of Danby 
to be discharged out of custody. On this last occasion he got 
into a violent altei-cation with Lord Chief Justice Pemberton. 
The report says that " Mr. Saundei-s had hardly begun to 
speak when the Lord Chief Justice Pemberton did reprimand 
the said Mr. Saunders for having offered to impose upon the 
court. To all which Mr. Saunders replied, that he humbly 
begged his loi-dship's pardon, but he did believe that the rest 
of his brethren understood the matter as he did," The Earl 
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of Danby supported tliis statement, and SauniJevs had a com- 
plete triumph over tlie chief justice. 

Pemberton was soon removed from the office of chief jus- 
tice of the King's Bench, and Saunders sat in his place. 

In spite of the victory which the king had gained over (he 
"Whigs at the dissolution of his last Parliament, he found one 
obstacle remain to Ihe pei'petuation of his despotic sway in 
the franchises of the city of London. The citizens (among 
whom were then included all the great merchants and some 
of the nobility and gentiy) were still empowered to elect their 
own magistrates ; they wei-e entitled to hold public meetings ; 
and they conld rely upon the pure administration of justice 
by impartial juries, should they be prosecuted by the govern- 
ment. The attorney and solicitor general, being consulted, 
acknowledged that it passed their skill lo find a remedy ; but 
a case being laid before Saundere, he advised that something 
ehould be discovered which might be set up as a forfeiture of 
the city charters, and that a ^uo warranto should be brought 
against Ihe citizens, calling upon ihera to show by what au- 
thority they presumed to act as a corporation. Nothing bear- 
ing the color even of irregularity could be suggested against 
them, except that, on the rebuilding and enlarging of the mar- 
kefs after the gi-eat Are, a by-law !iad been made, requiring 
those who exposed cattle and goods to contribute to Ihe ex- 
pense of the improvements by the payment of a small toll ; 
and that the lord mayor, aldermen, and commonalty of the 
city had, in the year 1679, presented a petition to the king 
lamenting the proi-ogation of Parliament m the following 
terms : " Tour petitioners are greatly suiprised at tlic lale 
prorogation, whereby the prosecution of the public justice of 
the kingdom, and the making of necessary provisions for the 
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presepvatioa of your raijesti an 1 i Prot linf 'subjects, 
have received inteiiuption 

Saunders aOowed thit thtee ground;, of foiteituio were 
rather scanty, but unl rtook to make out the by law tf be the 
usurpation of a power to impose ta^es without authority of 
Parliament, aud the petition a seditious mleifereuce with the 
just prerogative of the ciowu * 

Accordinglj the quo warranto y/ae sued out aod to. the 
plea setting foith the chii-ters undei which the citiBeoa of 
London, exercised then piivileges as a coiporation he drew 
an ingenious rephcation averring that the citizens had for- 
feited their chattels by usurping a power fo impose taxes 
without authonty of Pirhnment and by seditiously laterfei'- 
ing with the just prerogative of the ciown Thp written 
pleodiuga ended in a dpmutrei , by which the sufBciency of the 
rephcation waa referred, is a question of law, to the judgment 
of the Court of King's Bench 

Saunders was piepaiing himself to aigue the case as coun- 
sel foi the crown, when, to his uttei astonishment, he received 
a letter from the lord keeper aniiounesoo his myetty s pleas- 
ure that he should be chief juatice He not only nevei had 
intrigued for the office but his appointment to it h id never 
entered his imagination and he deU'^red, probtbly with sin- 
eerily, that he would much soonei have lemamed at the bar, 
as he doubted whether he could continue to live with the tailor 
in Butcher Eow, and he was atraid that all his favorite liabits 
would be dislocated. This arrangement must have been sug- 
gested by cunning lawj'era, who were distrustful of Pemberton, 

of chargES to serve 
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and were sure that Saundera might be relied upon. But 
Eoger North ascribed it to Charles himself; not at(«mptingj 
however, to disguise the corrupt motive for it. " Tlie king," 
Hays he, "observing him to be of a free disposition, loyal, 
friendly, aJid without greediness or guile, thonght of him to 
bo chief justice of the King's Bench at that nice time. And 
the ministry could not but approve of it. So great a weight 
was then at stake as could not be trusted to men of doubt- 
ful principles, or such as any thing might tempt to desert 

On the 23d of January, being the first day of Hilary terra, 
1683, Sir Edmund Saunders appeared at the bar of the Court 
of Chancery, in obedience to a writ requiring him to take 
upon himself the degree of Serjeant M law, and distributed 
the usual number of gold rings, of the accustomed weight and 
fineness, with the courtly motto, ^^Prinoipi sic placuit." He 
then had his coif put on, and proceeded to the bar of the 
Common Pleas, where he went tlirough the form of pleading 
a sham cause as a seijeant. Next he was marched to the bar 
of the King's Bench, where he saw the lord keeper on the 
bench, who made him a flowery oration, pretending "that Sir 
Francis Pembertoa, at his own request, had been allowed to 
resign the office of chief justice of that court, and that his 
majesty, looking ocly to the good of his subjects, had selected 
as a successor him who was allowed to be the fittest, not only 
for learning, but for every other qualification," The new 
chief justice, who often expressed a sincere dislike of palaver, 
contented himself witli repealing the motto on his rings, 
"Frincipi sic plaeuit;" and having taken the oaths, was 
placed on the bench, and at once began the business of the 
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In a fevv days afterwards come on fo be argued the great 
case of The King v. the Mayor and Gommonalty of the City 
of London. Fitch, the solicitor general, appeared for the 
crown ; and Treby, the recorder of London, for the defend- 
ants. The former was heai'd very fevorahly ; Ijnt the laiter 
having contended that, even if the hy-law and the petition 
were illegal, they must be considered only as the acts of the 
individuals who had concurred in them, and could not affect 
the privileges of the body corporate, — an ens legu, without a 
soul, and without the capacity of sinning, — Lord Chief Jus- 
tice Saundei-s excliumed, — 

" According to your notion, never was one corporate act done 
by them ; certainly, whatsoever the Common Council does, 
hinds the whole ; otherwise it is impossible for you to do any 
corporate act ; for you never do, and never can, convene all the 
citizens. Then you say your petition is no reflection on the 
king, but it says tliat by the prorogation public justice was 
interrupted. If so, by whom was public justice interrupted? 
Why, by the king! And is it no reflection on the king that, 
instead of distributing justice to his people, he prevents them 
i'roia obtaining justice ? You must allow that the accusation 
is eitlier true or false. But, supposing it true tliat the king 
did amiss in prorogating the Parliament, the Common Council 
of Loudon, neither by charter nor prescription, had any right 
to control him. If the matter were not true, (as it is nol,) 
the petition is a mere calumny. But if you could justify the 
presenting of the petition, how can you luitify the prmting of 
it, whereby the mayor, aldermen, and citizens of London do 
let all the nation know that the king, by the prorogation of 
Parliament, hath given the public justice ot the nation an in- 
terriiplion? Pray, by what law, or custom, or charter, is this 
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piivilege of censure exercised? You stand forth as 'char- 
tered libertines,' Aa fm- the impeccability of the corporation, 
and your doctrine that nothing which it does can affect its be- 
ing, stra,nge would he the result if that which the corporation 
does is not th« act of the corporation, and if, the act being 
unlawful and wicked, the corporation shall be dispunishable. 

I tell J ou, I deliver no opinion now; I only mention some 
points worthy of consideration. Let the case be ai^ed again 
next ierm." 

In the ensuing term the case was again ai'gued by Sawyer, 
the attorney genei-al, for the crown, and Pollesfen for the 
city, when Lord Chief Justice Sauadera said, " We shall take 
time to he advised of onr opinion, but I cannot help now say- 
ing what a grievous thing it would be if a corporation cannot 
be forfeited or dissolved for any crime whatsoever. Then it 
is plain that you oust the king of his quo warranto, and that, as 
many corporations as there are, so many independent com- 
monwealths are established in England. We shall look into 
the precedents, and give judgment next term." 

When next term ainved the Loi 1 Chief Justice Saunders 
wi on Lis deitli bed His eoui&e of life wis so different from 
■«] at it hid been and his diet and exeici e so changed, that 
tht, constitution of his holy coull not "sustain it, and he fell 

II to an apoplexy and pihy from which he never recov- 
eied B it before h s illness he hid sfturc 1 the votes of his 
liethrcn 

The 1 Jgment ot the cou t wis pionouncl by Mr. Justice 
Jones,* the senior puisne judge, who said, — 
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■' Seyeial times have we met and had conference about this 
matter, and we have waited on my Lord Saunders during his 
sickneaa otten ; and upon deliberation, we are unanimously of 
opinion that a corporation a^regafe, such as the city of Lon- 
don, may be forfeited and seized into the king's hands, on a 
breach of the trust reposed in it for the good government of 
the liing's subjects ; that to assume the power of making by- 
laws to levy money is a just cause of forfeiture ; and that Ihe 
petition in the pleadings mentioned is so scandalous to the 
king and his government that it is a just cause of forfeiture. 
Therefore, this court doth award that the liberties and fran- 
chises of the city of London be seized into the king's hand." 

This judgment waa considered a prodigious triumph, but it 
led directly to the inisgovemment which in little more than 
five years brought about the Revolution and the establishment 
of a new dynasty. To guard against similar attempts in all 
time to come, the charters, liberties, and customs of the city 
of London were then confirmed, and for ever established, by 
act of Parliament. 

Saunders was chief justice so short a time, and this was so 
completely occupied with the great Quo Warranto case, that 
I have little more to say of him as a judge. We are told 
that "while he sat in the Court of King's Bench he gave the 
rule to the general satisfaction of tlie lawyers." 

"We have theaccountof only one trial before him atnisipHus, 
that of Pilkington, Lord Grey de Werke, and others, for a riot 
Bcioie the city of London was taken by a regular siege, an 
attempt had been made upon it by a coup de main. The 
scheme wa^ to prevent the regular election of aherifis, and to 
foice upon the city the two court candidates, who had only a 
s.nall nimoiity of electors in their favor. In spite of violence 
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used on their behalf, the poll was going in favor of the liberal 
candidates, when tlie lord mayor, who had been gained over 
by the government, pretended to adjourn the eleetion to a fu- 
ture day. The existing sheriffs, who were the proper offlcera 
to preside, continued the poll, and declared the liberal candi- 
dates duly elected. Nevertheless, the court candidates were 
sworn in as theriffi, and those who had insisted on continuing 
the election after the pretended adjournment by the lord 
m lyor were prosecuted for a riot.* They pleaded not guilty, 
and a jury to try them having been summoned by the new 
ihenfff, the trial came on at Guildhall before Lord Chief Jus- 
tice Saundprs. He was then much enfeebled in health, and 
the excitpment produced by it was supposed to have been the 
cau-e of the fatal malady by which he was struck a few days 

The juiy being called, the counsel for the defendants put in 
a chulienge to the array, on the ground that the supposed sher- 
iffs, by whom the jury had been returned, were not the 3awful 
sheriffs of the city of Jjondon, and had an interest in the 
question. 

L. G. J. Savnders. — " Gentlemen, I am sony you should 
have so bad an opinion of me, and think me so little of a law- 
yer, as not to know that this is but trifling, and has notbiag in 
it. Pray, gentlemen, do not put these things upon me." Mr. 
Thompson. — "I desire it may be read, my lord." L, C. J. 
Saunders. — "Ton would not have done this before another 
judge; you would not have done it if Sir Matthew Hale had 
been here. There is no law in it." Mr. Thompson. — " "We 
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desire it may be read." L. C. J. Saunders. — "Thia i3 only 
to tickle the people." The challenge, however, was rea^. 
Jeffreys. — " Here is a tale of a tub indeed ! " L. C. J. Saun- 
ders. — "Ay, it is nothing else, and I wonder that lawyers 
should put such a thing upon me." Mr, Thompson. — "My 
lord, we desire this challenge should he allowed." i. C. J. 
Saunders. — " No, indeed, won't I. There is no color for it" 
Mr. Thompson. — " My lord, is the fact true or false? If it 
be insufficient iu point of law, let them demur." Jeffreys. — 
" ' Robiti Hood on Greendale stood ' ! ! ! I pray for the king 
that it may be overruled." Mr. Thompson. — "My lord, I 
Bay where a sheriff is interested in point of title, he is no 
person in law to return a jury. The very title to the office is 
here in question." L. O. J. Saunders. — "Mr. Thompson, 
methinks you have found out an invention, that the king should 
never have power to try it even so long as ilie world stands. 
Who would you have the process go to ? " Mr. Thompson. — 
" To the coroner," L G J Sail tieis — My speech is but 
bad ; let me know whit objection is mide and if I can but 
retain it in my memorj I dont quction but to give you satis- 
faction. The sheriffs who leturned ihe juiy are sheriff de 
facto, and their title cinnot thus le mqmred into. Wherever 
the defendant thinks it may go haid with him are we to have 
a trial whether the shenffs be aheiifts oi no' What you are 
doing may be done in e\ery cause thit may be trying." Mr. 
Thompson. — "My lord we pray a I ill of exceptions." Jef- 
freys. — "This discouise is only foi disccirse sake. Swear 
theJTiry." L. O.J. *>aundeis — Ay swear the jury," 

So far, he was right in point of law but, when the trial 
proceeded upon the mei its to suit the purposes of the gov- 
ernment and to obtain a ooniicdon he I^ui down doctrines 
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v! cl he m ist well iiave known to be iudefensible respecting 
tl e po ev oi the lord mayor to inteiTopt the poll by an ad- 
jou imcnt, and the supposed offence of the electors in still 
cont nu ng Ihe election, they believing that they were esercis- 
tig 1 la«f 1 franchise. Finally, in summing up to the jury, 
he ohseived, — . 

" But they pretend that the sheriffs were the men, and that 
tlie lord mayor was nobody ; that shows that it was somewhat 
of the Commonwealth seed that was like to grow up araoug 
the good com." £Here the report says, the people hammed 
and interrupted my lord. He thus continued.] " Pi'ay, gen- 
tlemen, that is a very indecent thing; you pot an indignity 
upon the king. Pray, gentlemen, forbear ; such demeanor 
does not become a court of justice. Whea things were topsy 
turvy I can't tell what was done, and I would be loth to have 
it raked up now. These defendants fell you that they be- 
lieved they were acting according to law; but igooi'ance of 
the law is now no excuse, and you will consider whetlier 
liiey did not in a tumultuary way make a riot to set up 
a magistiacy by the power of the people ? Gentlemen, it 
hath been a long trial, and it may he I have not taken it 
well ; my memory is bad, and I am but weak, I don't 
question but your memories are better than mine. Con- 
■ider your verdict, and iind as many guilty as you 
think fit." 

The jury having heeii carefully packed, the defendants 
were all found guilty, and they were heavily fined ; hut 
after the Revolution this judgment was reversed by the 
legislature. 

During Lord Chief Justice Saunders's last illness, the 
Kyehouse Hot was discovered, and it was a heavy disap- 
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pointment to the governineiit that no further aid could be 
eipe«f«d from him in the meaaui-es still contemplated for 
cutting off the "Whig leaders and depressing the Whig 
party. His hopeless condition being ascertained, ho was de- 
serted and neglected by all his Whitehall patrons, who had 
lately been so attentive to him, and he received kindness only 
from humble dependents and some young lawyers, who, not- 
withstanding all his funks, had been attached to him from his 
singular good humor. 

A few minutes ailer ten o'clock in the forenoon of Tues- 
day, the 19th of Juno, 1683, he expired ia a house at Par- 
son's Green, to which he had unwillingly transferred himself 
from Butcher Eow when promoted to be chief justice. His 
exact age was not known, but he was not supposed to be 
much turned of fifty, although a stranger who saw him for 
the first time would have taken him to be considerably more 
advanced in life. Of his appearance, his manners, and his 
habits, we have, from one who knew him intimately, the fol- 
lowing graphic account, which it would he a sin to abridge or 
to alter, — 

"As to his person, he wa? very corpulent and beastly^— a 
mere lump of morbid flosh, lie used to say, ' by his troggs, 
(such a humiirous way of talking he affected,) none could say 
he wanted iasue of his body, for he had nine in his back.' 
He was a fetid mass that offended his neighbors at the bar 
in the sharpest degree. Those whose ilE fortune it was ta 
stand near him were confessors, and in summer time almost 
martyrs. This ht^eful decay of his carcass came upon him 
by continual sottishness ; for, to say nothing of brandy, he 
waa seldom without a pot of ale at his nose or near him. 
That exercise was all he used; the rest of his life was 
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His Eeporfa are enterlaining as well as instructive.* Not- 
withstanding his carelessness about money, lie left considera- 
ble property 'behind him, 

• The editions of these Reports by the Into Serjeant Williams, and by 
ths present most learned judges, Mr. Justice Patteson and Mv. Justice 
Vaughan Williama, illQetrated by admirable notes, iQay be said lo emliody 
tbe vihole common law of England, scattered about, I must confess, ratber 
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CHAPTEK XV. 
GEORGE JEFFREYS," 

Geokge Jbfi'iieys was a younger son of John Jeffreys, 
Esq., of Acton, near Wrexham, in Denbighshire, a genlleman 
of a respectable Welsh ftimily, and of small fovlune. His 
mother was a daughter of Sir Thomas Ireland, Knight, of the 
County Palatine of Lancaster. Meyev was child so unlike 
parents ; for they were both quiet, sedate, thrifty, unambitious 
poi'sona, who aspired not higher than to be well reputed in tlie 
parish in which they lived, aod decently to rear their numer- 
ous offspring. Some imputed to (he father a niggardly and 
covetous disposition ; but he appears only to have exercised a 
becoming economy, and to have lived at home with his con- 
sort in peace and happiness till he was made more anxious 
than pleased by the irregular advancement of his boy George. 
It is said that he had an early presentiment that this son 
would come to a violent end ; and was particularly desirous 
that he should be brought up to some steady trade, in which 
he might be secured from temptation and perlL 

He was born in his father's lowly dwelling at Acton in the 
year 1648. He showed, from early infancy, the lively parts, 
the active temperament, the oatward good humor, and the 



*■ The name is epelt no fewev than eight differsnt ways — " Jeffries," 
" Jefferies," " Jefferya," " JefFereyB," " Jeffcyea," " leSiys," " Jeffi'jes," 
and " JefiVeys," and he himaelf spelt it differently at different times of hia 
life ; bat the last spelling is that which is found in his patent of peerage, 
and wMch he always nsed aftornards. 

{2CT) 
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for North Wales. Here he continued for two or three years ; 
but we have no account how he demeaned himself. At the 
end of this time his father, though resolved to bind him 
apprentice to a shopkeeper in Wales, sent him for a sliort 
time to St. Paul's School, in the city of London. The sight 
of the metropolis had a most extraordinary effect upon the 
miad of this ardent youth, and exceedingly disgusted him 
with the notion of returning into Denbighshire, to pass hia 
life in a small pravineial town as a mercer. On the first 
Sunday in every term he saw the judges and the Serjeants 
come in grand procession to St. Paul's Cathedral, and after- 
wards go to dine with the lord mayor — appearing little infe- 
rior to this great sovereign of the city in power and splendor- 
He heard that some of them had been poor boys like himself, 
who had pushed themselves on without fortune or friends ; 
and though he was not so presumptuous as to hope, like 
another WbittingtoQ, to rise to be lord mayor, he was resolved 
that he would be lord chief justice or lord chancellor. 

Now it was that he acquired whatever scholarship he ever 
possessed, Jeffreys applied with considerable diligence to 
Greek and Latin, though occasionally flogged Tor idleness and 
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insolence. He at last ventiu'ed to disclose his scheme of 
becoming a gi'oat lawyer to his father, wlio violenilj' opposed 
it, as wild and romantic and impossible, and who inwardly 
dreaded that, from involving him in want and distress, it 
might lead to some fatal catastrophe. He wrote back to his 
son, pointing out the inability of the family to give him a uni- 
versity education, or to maintain him at the inns of oourt till 
Le should bave a chance of getting into practice — his utter 
want of connections in London, and the hopelessness of his 
entering into a contest in an overstocked profession with so 
many who had the advantage of siipewor education, wealth, 
and patronage. Although the aspirant professed himself 
unconyinced by these arguments, and still tried to show tlie 
certainty of his success at the bar, he must have stood a crop- 
eared apprentice behind a eouater in Denbigh, Ruthyn, or 
Flint, if it bad not been for hia maternal grandmother, who 
was pleased to see the blood of the Irelands break out, and 
who, having a small jointure, offered to contribnfe a part of 
it for his support. The university was still beyond their 
means ; but it was thought this might be better dispensed with 
if he should be for some time at one of the great schools of 
royal foundation, where he might form acquaintances after- 
wards to be useful to him. The father reluctantly consented, 
in the hope that his sou would soon return to his sober senses, 
and that the project would be abandoned with the general 
concurrence of the family. Meanwhile young George was 
transferred to Westminster School, then under the rule of the 
celebrated Eu'^by. 

There i^ reason to fear tliat the zeal for improvement which 
he had exhibited at St. Paul's soon left him, and that he tere 
began to acquire those habits of intemperance which after- 
20 * 
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wards pvovecl so fatal to liim. His father hearing of these 
had all Lis fears revived, and when the boy was at Acton 
during tlio holidays, again tried ia vain to induce him to 
become a tradesman. But finding all dissuasions unavailing, 
the old gentleman withdi'ew his opposilion, giving him a 
gentle pat on the back, accompanied by these words — " Ah, 
George, George, I fear thou wilt die with thy shoes and stock- 
ings on ! " 

Tet the wayward youth, while at Westminster, had fits of 
ppl cat on and carried away from tlience a sufficient stock of 
Icar g to prevent him from appearing in iil\er-Iife grossly 
defic ent nl en any question of grammar ai'ose. He was fond 
ot re n d „ ^■^^ world of the great master under whom he 
had stud e 1 

His confidence in his own powers was so great, that, without 
conforming to ordinary rules, he expected to overcome every 
obstacle. Being now in the neighborhood of Westminster 
Hall, his ambition to be a great lawyer was inflamed by seeing 
the grand processions on the first day of term, and by occa- 
sionally peeping into the courls when an impoi-tnnt ti-ial was 
going forward. When he was actually lord chancellor, he 
used to peiaf« that, while a boy at Westminster School, he had 
a dream, in which a gipsy read his fortune, foretelling " that 
he should be the chief scholar there, and should afterwards 
enrich himself by study and indusliy, and that he should 
come to be the second man in the kingdom, but in conclusion 
should fall into disgrace and misery." 

He was now aisteen, an age after which it was not usual to 
remain at school in those days. A family council was called 
at Acton, and as George still sanguineiy adliered to the law, 
it was settled that, the university being quite beyond their 
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reach, he should immediately be entered at an inn of court ; 
that, fo support him there, his grandmother sliould allow him 
forty pounds a year, and that his father should add ten pounds 
a year for decent clothing. 

On the 19th of May, 1663, to his great joy, he wa,s admit- 
ted ft memher of (he Inner Temple. He got a small and 
gloomy chamber, in which, with much energy, he began his 
legal studies. He not only had a natural boldness of elo- 
quence, but an excellent head for law. With steadiness of 
application he would have greatly excelled Lord Keeper 
Guilfordi and in the mastery of this science would have rivalled 
Lord Hale and Lord Nottingham. But he could not long 
resist the temptations of bad company. Having laid in aveiy 
slender stock for a counsel or a judge, hv foKook Littleton 
and Plowden, " moots and readmgs," for the tavern, where 
was his cliief delight. He seems to have escaped the ruinous 
and irreclwmable vice of gaming, but to have fallen into all 
others to which reckless templars were prone. Nevertheless, 
he had ever a keen eye to his own interest ; and ia these 
scenes of dissipation he assiduously cultivated the acquaintance 
of young attorneys and their clerks, who might afterwards be 
useful to him. When they met over a bowl of punch at the 
Devil tavern, or some worse place, he charmed them with 
songs and jokes, and took care to bring out befoie them, 
opportunely, any scrap of law which he had picked up, to 
impress them witli the notion that, when he put on his gown 
and applied fo business, he should be able to win all the causes 
in wliich he might he retained. He was exceedingly popular, 
and he had many invitations to dinner ; which, to make iiis 
way in the world, he thought it better to accept than to waste 
his time over the midnight oil in acquiring knowledge which 
it might never be known that he possessed. 
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After tlie first fervor of loyalty which burst out at the 
restoration had passed away, a malcontent paa'ty was formed, 
which gradually gained strength. la this, most of the aspir- 
ing young lawyers, not actually employed by the government, 
were rauged — finding it politic to begin in " the sedifion 
line," that their value might be better appreciated by the 
court, and a better price might be bid for them. From such 
reasoniug, or perhaps from accidental circumstances, Jeffreys 
associated himself with the popular leaders, and in the hour 
of revelry would driak on hia knees any toasts to " the good 
old cause," and to " the inmiortal memory of old Noll." 

He was often put to great shifts from the embarrassed state 
of his finances, the ten pounds for " decent clotbing " for a 
year being expended in a single suit of cut velvet, and his 
grandmother's forty pounds being inauflioient to pay bis tavern 
hills. But he displayed much address in obtaining prolonged 
and increased credit from hia ti'adesmen. He borrowed 
adroitly; and it is said that such an impression was made by 
his opening talents, that ^veral wealthy men on the popuhir 
side voluntarily made him presents of money, in the hope of 
the impoi-tant services they were speedily to receive fi-om hia 
support. 

It is very niucb to be regretted that we have not ii'om a 
Roger North more minute information with respect to the 
manner in which bis character was formed, and his abilities 
were cultivated. He seems to have been a most precocious 
young man. While still in his twentieth year, he was not 
only fiimiliarly acquainted with the town, and completely a 
man of the world, exciting confident expectations of great 
future eminence, hut he was ah-eady received among veteran 
statesmen as a member of an important party in the state, 
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consulted as 1o tiieir movements, and regarded as their futui-e 
leader. 

After keeping all his terras, and doing all his exercises, he 
TC83 regularly called to the bar on the 22d day of Novemher, 
1668 — hamng been on the books of the society five years 
and aix months — the requisite period of probation having 
been previously, by a general regulation, reduced from seven 
to the present period of five years. 

Although he does not ever appear to have been chosen 
"reader" or " treasurer" of the society, yet in the year 1678, 
on being elected recoi'der of London, he was raade a bencher, 
and he continued to be so till he took the coif, when he neces- 
sarily left it for Serjeants' Inn. 

During his early career he was involved ia difficulties, 
which could only have been overcome by uiicoraraoa energy. 
Pi-essed by creditors, and at a loss to provide for the day that 
was passing over him, he had burdened himself with tlie 
expenses of a family. But this ai-ose out of a speculation, 
which, in the first instance, was very prudent. Being a hand- 
some young fellow, and capable of making himself acceptable 
to modest women, notwilhstanding the bad company which he 
kept, he resolved to repair his fortunes by marrying aa heir- 
ess; and he fixed upon the daughter of a country gentleman 
of lai^e possessions, who, on account of his agreeable qualities, 
had invited him to his house. The daughter, still very young, 
was cautiously guarded, and almost always confined to her 
chamber ; but Jeffreys contrived to make a confidant and 
friend of a poor relation of hers, who was the daughter of a 
counti-y parson, and lived with her as a companion. Through 
this agency he had established a correspondence with the 
heiress, and an interest in her affections, so that on his last 
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visit she had agreed, if her fathei-'s consent could not be ob- 
tained, to elope with him. "What was his diaappoiatraeiit, 
soon after his return to his dismal chamber in the Inner Tem- 
ple, which he had hoped soon to exchange for a sumptuous 
manor-house, to receive a letter from the eompanion, inform- 
ing him " that his correspondence with tlie heiress had been 
discovered by the o)d father, wbo was in such a rage, that 
locking up her cousin, he had instantly turned herself out of 
doors, and that having talten shelter in the house of an ac- 
quaintance in Holbom, she was there in a state of great deali- 
tiition and distraction, airaid to return to her fatlier, or to 
inform him of what had happened," The conduct of Jeffreys 
on this occasion may be truly considered the brightest passage 
in his history, lie went to her, found iier in tears, and consid- 
ering that he had been the means of ruining her prospects in 
life, (to say nothing of her being much handsomer than her 
rich cousin,) he offered her his hand. She consented. Her 
father, notwithstanding the character and circumstances of his 
proposed son-in-law, out of regard to his daughter's reputation, 
sanctioned their union, and to the surprise of all parties, gave 
her a fortune of three hundred pouods. 

She made an excellent wife, and I do not find any com- 
plaint of his baying used her ill till near the time of her death, 
a few years afler, when he had cast his affections upon the 
lady who became the second Mrs. Jeffreys, Meanwhile he 
left her at her faUier's, occasionally visiting her ; and he con- 
tinued to carry on his former pursuits, and to strengthen his 
connections in London, with a view to his success at the bar, 
on which he resolutely calculated with unabated conlidence. 

He was not disappointed. Never had a young lawyer risen 
so rapidly into practice. But he cut out a new line for him- 
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self. Instead of attending in Westmiiiafer Hall to lake aotes 
in law French of the long-winded arguments of serjeants and 
eminent counsel, where he would have had little chance of 
employment, he did not go near any of the superior courts for 
some years, hut confined himself to the Old Bailey, the Lon- 
don Sessions, and Hicks'a Hall. There he was soon " the 
cock of the walk." 

Some of his pot companions were now of great use to him 
in bringing him briefs, and recommending him to business. 
All tills pushing would have been of little avail if he had not 
fully equalled expectation by the forensic abihties which he 
displayed. He had a very sweet and powerful voice, having 
something in its tone which immediately fixed the attention, 
so that his audience always were compelled to listen to him, 
irrespecliye of what he said, " He was of bold aspect, and 
cared not for the countenance of any man." He was extremely 
voluble, but always perspicuous and forcible, makmg use of 
idiomatic, and familiar, and colloquial, and lometimes of coarse 
language. He never spared any assertion that was likely to 
serve his client. He could get up a point of law so a-s to 
argue it with great ability, and with the justices, as well a^ 
with juries, Lis influence was unbounded. He was particu- 
larly famous for his talent in cross-examination, indulging in 
ribaldry and banter to a degi-ee which would not now be per- 
mitled. The audience being evei- ready to take part with the 
persecuted witness, the laugh was sometimes turned against 
him. It is related that, about this time, beginning to cross- 
examine a ivitness in a leathern doublet, who had made out a 
complete case against his client, he bawled forth — "You 
fellow in the leathern doublet, pray wliat have you for swear- 
ing ? " The man looked steadily at him, and " Truly, sir," 
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said he, " if you have no more for lying than I have for 
swearing, you might wear a leathern doublet as well sis I." 
This blunt reply got tfl the west end of the town, and waa 
remembered among the courtiers against Jeffreys when he 
grew to he a gi'eat man. 

While a ti'ial was going on, he waa devotedly earnest in it ; 
hut when it was over, he would recklessly get drunk, as if he 
never were to have another to conduct. Coming so much in 
contact with the aldermen, he ingratiated himself with them 
very much, and he was particularly patronized by a namesake 
(though no relation) of his own — Jeffreys, alderman of Bread 
Sti'eet Ward, who waa very weallLy, a great smoker, (an 
accomplishment in which tlte lawyer could rival him, as 
well as m drinking,) and who had immense influence willi t)}.e 
livery. 

Pushed by him, or rising rapidly by his own buoyancy, 
our hero, before lie had been two years and a half at the bar, 
and while only twenly-three years of age, was elected com- 
mon Serjeant of the city of London — an office which has 
raised a Deaman as well as a Jeffreys to be cliief justice of 
England. This first step of hia elevation he obtained on the 
17thof aiarch, 1671. 

But his ambition was only inflamed by this promotion, 
which disqualified him for a considerable part of his bar 
practice, and he resolved entirely to change the field of Lis 
operations, making a dash at Westminster Hail. He knew 
well that he could not be employed to draw declarations and 
pleas, or to argue demurrers or special verdicts ; bat he hoped 
his talent for examining witnesses and for speaking might 
avail him. At any rate, this was the only road to high dis- 
1, and he spumed the idea of spend- 
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ing his life in trying petty larcenies, and dining witl) tiie city 
companiea. 

Hard drinking was agaJn liis grand resource. He could 
now afford to invite the great city attorneys to his house as 
well as carouse with them at tavei'ns, and they were pleased 
with the attentions of a rising barrister as well as charmed 
■with tiie pleasantry of the most jovial of companions. He 
likewise hegan to cultivate fashionable society, and to consider 
how he might contrive to get an introduction at court. " He 
put himself into all companies, for which he was qualified by 
using himself to drink hard." Sow was the time when men 
got forward in life by showing their hafared of purifanism, 
their devotion to church and king, and an affectation of vice, 
even if actually free from it. 

Yet such was the versatility of Jeffreys, that for the nonce 
he could appear sanctimonious, and even puritanical. Thus 
he deceived the religious, the moral, the immaculate Sir Mat- 
thew Hale, then chief justice of the King's Eeiicb. Hoger 
NorCli, in drawiog the character of this estraoi-dinary man, 
says, — " Although he was very grave in liis own peraon, he 
loved the most hizarre and irregular wifs in the practice of tlie 
law before him most estravagantly. So Sir George Jeffreys 
gained as great an ascendant in practice over him as ever 
counsel had over a judge." 

As a King's Bench practitioner, Jeffreys was first employed 
at Nisi Prius in actions for assaulis and defamation ; hut 
before long the cily attorneys gave him briefs in commercial 
causes tried at Guildhall, and though in banc he could not 
well stand up against regularly-bred lawyers, like Sir Francis 
Worth, Sir William Jones, Sir Creswell Levinz, and Heneage 
Finch, the son of the Ijord Chancellor Nottingham, he was 
24 
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generaliy equal to Ihem liefni'c a jmy. and hi- rapiilly trod 
upon their lie els. 

He ansiou&ly asked liimself how he was to cHmb to high 
office. He had started with the disaffected party, aud they 
had been of essential «se to him ; but though they were 
growing in strength, no chance existed of their being able to 
raaie attorney general'', chief justices, or duneellora. At the 
same time he did not like jet to break with those wlio migiit 
still serve him — paiticnUrly m obtaining the recordership, 
which he coveted is d stepping stone to something better. 
He resolved so to mamge ii to be i favorite of both parties 
till he could demote himself entirelj, and exclusively, and 
openly to the one which 'ihould be dominant, and he again 
succeeded. 

From his well known influence la the cily he found no 
difficulty in making thp icquiinfince of Will Chif&Bch, " the 
trusty page of the bick stairo, who, besides olher employ- 
ments of a still more confidentnl natuie ■was intrusted by 
Charles II. to get it the iccreta o! ■d! mea ot any conseqaence 
in every department of lite. This Mi. Chiffinch," says 
Roger North, " was a true secretary as well as page, for he 
had a lodging at the back stall's, which might have been 
properly termed ' the Spy Office,' where the king spoke with 
particular persons about intrigues of all kinds ; and all little 
informers, projectors, &;c., were carried to Chiffinch's lodging. 
He was a most impetuous drinker, and in that capacity an 
admirable spy ; for he let none part with him sober, if it were 
possible to get them drunk, and his great artifice was pushing 
idolatrous healths of his good master, and being always in 
haste i for the king is coming ; which was his word. Being 
a» Hercules well bi'eathed at the sport himself, he commonly 
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had the better, and so fished out many secrets, and discovered 
men's characters, which the king could never have obtained 
the knowledge of hy any other mtaus. It is likely that Jef- 
freys, being a pretender to main feats with the citizens, might 
forward himself, and be entertained by Will Chiffioch, and 
that which at first was mere spying turn to acquaintance, if 
not friendship, such as is apt to grow up between immense 
drinkers, and from (hence might spring recommendations of 
Lim to the king, as the most useful man that could be found 
to serve his majesty in London." 

Tbus, while Mr. Common Seijeanf waa caballing in the city 
with Lord Shaftesbury, who had established himself in Aiders- 
gate Street, and talked of becoming lord mayor, he had secretly 
got a footing at court, and by assurances of future services 
disposed the goviiniment to assist l"im m all his jobs Hi« 
opposition fnenla were i little staitled by he'jnng that he 
had been m^de soliutoi to the Duke oi "i ork but he Tasured 
them tbatthis was merel) a piofeasional employment uneon 
nected with politics which accoiding to professionil etiquette 
he could not decline and when he was knighted i« a miik 
of royal favor w th which he was ailly tnough to be much 
tickled he said Ihit he was obligel teluctantly to sibmitto 
the degradation as t coose jue ilo ot his emfloyment 

By some mischance whicli l■^ not ei-plaiued hemiiaelthe 
ofBce oi rpcordei on the vtcT-ncy occasioned by the iPsigni 
tion ol Su John Hortel who so outiaged public deceaci on 
the tual of Penn iniS Mead Ijut "iir William Dolbeia the 
successful candidate being made » judge on the 22d of Octo 
her, 1678, Jeffreys was then elected his successor. Upon this 
occasion there were three other candidates ; but he was so 
warmly supported by both parties in politics, that tJiey all 



ism. jy Google 



withdrew before the day of nominafioa, and he is said in the 
city records fo have been "freely and unanimously elected." 

The new recorder had hardly been swora in, when feeling 
that the liberals could do nothing raore for him, he utterly 
cast them off, becoming for the rest of his life the open, 
avowed, unblushing slave of the court, and the bitter, perse- 
cuting, aiid unappeasable enemy of the principles he had 
before supported, and of the men he had professed 

He entirely forsoolc Tbanet Hoase, in Aldersgate Street, 
and all the meetings of the Whigs in the city ; and instead of 
secret interinewa with Will "Chifflnch in the " Spy Office," he 
went openly to courl^ and with Ids usual address, he contrived, 
by constant assiduities and llatteries, to gain the good graces 
both of Nell Gwyn and of the Duchess of Portsmouth, who, 
since the fell of Lady Castlemaine, held divided empire at 
Whitehall, balancing the Roman Catholic and Protestant par- 
lies. To each of these ladies, it would appear from the libels 
of the day, his rise was attributed. 

However, not long after he had openly ratted, an acjident 
happened that had like to have spoiled all his pi-ojects ; and 
that was the breaking out of the Popish plot. Althougt. there 
is no reasonable ground for saying that it was eontris ed by 
Shaftesbury, be made soch skilful and unscrupulous uso of it, 
that suddenly, from appearing the leader of a small, de( lining, 
and despairing party, he had the city and the nation at his 
beck, and with a majority in both houses of Parliamen', there 
seemed every probability tliat he would soon force [ imself 
upon the king, and have at his disposal all tlie patron ige of 
the goverament. Jeffreys was for some time much discon- 
certed, and thought that once in his life he had mad- a false 
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move. He was utterly at a loss how to conduct himself, and 
hia craft never was put to so severe a trial. 

Being called into council, he recommencled that the govern- 
ment should pvofesa to credit the plot, and should outvie tlie 
other side in zeal for the Protestant religion, but should con- 
trive to malie Shaftesbury auewerable for the reality of 
the conspiracy ; so that, if hereafter it should blow up, 
or the people should get tired of it, all that was done to 
punish the supposed authors of it might be laid to his 
account. 

ile immediately began diligently to work the Popish plot 
according to his own scheme. Coleman, Whitbiead, Ireland, 
and all whom Oatcs and Bedloe accused being committed to 
prison, it was resolved U> prosecute them foi high treason 
in having compassed the death of the king, aan ell .is the 
overthrow of the Protestant religion; and then trials weie 
conducted by the government as state trials, paitly at the bar 
of the Court of King's Bench, and partly at tlie Old Bailey. 
In the former Jeffreys acted as a counsel, in the lattei a^ a 
judge. It is asserted, and not improbably, that he had a real 
horror of Popery, which, tjiough he could control it in the 
presence of the Duke of York, and when hia interest re- 
quired, at other times burst out with sincerity as well as 



Scroggs presided at the OH Bailey, but Jeffreys whetted 
his fury by telling him that the king was a thorough believer 
in the plot, and by echoing hia expressions; as, when the 
chief justice said to the jury, "You have done like honest 
men," he exclaimed in a stage whisper, " They have done like 
honest men." As mouthpiece of the lord mayor, the head of 
the commission, after conviction he had the pleasing duty of 
24* 
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passing sentence of death by the protracted tortures which 
the law of treason prescribed. 

He had a still greater treat in passing the like sentence on 
Kichard Langhorae, an enunent Catholic barrister, with whom 
he had been familiarly acquiunted. He first addressed gen- 
erally the whole batch of the prisoners convicted, whom, he 
thus continues to upbraid for trying to root out "the best of 
i-ehgions:" "I call it the best of religions, even for your 
sakes ; for had it not been for the sake of our religion, that 
teaches us not to make such requitals as yours seems to teach 
you, you had not had tliis fair, formal trial, but murder would 
have been returned fo you for the murder you intended to 
commit both upon the king and most of his people. What a 
strange sort of religion is that whose doctrine seems to allow 
them to be the greatest saints in another world who have been 
the most impudent sinners in this ! Murder aud the blackest 
of crimes were the best means among you to get a man to be 
canonized a saint hereafter." Then he comes to his brother 
lawyer — "There is one gentleman that stands at the bar 
whom I am very sorry to see, with all my heart, in this con- 
dition, because of some acquaintance I have had with him 
heretofore. To see that a man who hath understanding in 
the law, and who hath ai-rived at so great an eminency in that 
profession as thb gentleman hath done, should not remember 
that it is not only against the rules of Christianity, but even 
against the rules of his profession, to attempt any injury 
against the person of the king ! He knows it is against all 
the rules of law to endeavor to introduce a foreign power into 
this land. So that you have sinned both against your con- 
science and your own certain knowledge." . Last of aO, he 
offers his friend the assistance of a Protestant divine to 
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prepnre him for a speedy iJeparture, and, refeiTing liim. to the 
statute whei-eby the ministration of a Catholic priest is made 
illogai, he himself, though " a layman," gives him some " pious 
advice." He had carried the sympathies of his audience 
along with him, for, when he had concluded witli the " quar- 
tering," he was greeted with a loud shout of applause. 

Thus, by the powerful aesistance of the recoi-der, did the 
government obtain popularity for prosecuting the plot, till the 
people at last actually did get tired of it, and Shaftesbury was 
prevented from deriving any fruit from it beyond the precai'i- 
oas tenure, for a few months, of his office of president of tiie 
council. 

The recoi-der was equally zealous, on all other occasions, to 
do what he thought would be agreeable at court. With the 
view of repressing public discussion, he laid down for law, as 
lie said, on the authority of all the judges, " that no person 
whatsoever could espose to the public knowledge any thing 
that concerned the affairs of the pubKc without license from 
the king, or from such persons as he may think fit to intrust 
with that power." 

The grand jury having several times returned " ignoramus" 
to an indictmeat against one Smith for a libel, in respect of a 
very innocent publication, though they were sent out of court 
to reconsider the finding, he at la'st exclaimed, " God bless nie 
from such jurymen. I will see the face of every one of 
them, and let others see them also." He accordingly cleared 
the bar, and, calling the jurymen one by one, put the question 
to them, and made each of them repeat the word " ignoramus." 
He then went on another tack, and addressing the defendant, 
said, in a coaxing tone, " Come, Mr. Smith, there are two per- 
sona besides you whom this jury have brought in ii/noramus ; 



ism. jy Google 



284 ATKOCIOUS JUDGES. [A. D, 1630. 

but they have been ingenuous eaough to confess, and I cannot 
think to fine them litfle enough! they shall be fined twopence 
for their ingenuity in confessing. Weil, come, Mr. Smith, wo 
know who halh formerly owned both printing and publishing 
this book." SmilL — "Sir, my ingenuity hath sufficiently 
experienced the reward of your severity ; and, besides, I 
know no law commands me to accuse myself; neither shall 
I ; and tlie jury have done like Irue Englishmen and worthy 
citizens, and blessed be God for such a jury." Jeffreys was 
furious, but could only rent his rage by committing the de- 
fendant till he gave seciiKty for his good behavior. 

Such services were not to go unrewarded. It was the wish 
of the government to put the renegade Jeffreys into the of5ce 
of chief justice of Chester, so often the price of political apos- 
tasy ; but Sir Job Charlton, a very old gentleman, who now 
held it, could not be prevailed upon volimlarily to resign, for 
he had a considerable estate in the neighborhood, and was loath 
to be stripped of his dignity. Jeffreys, supported by the Duke 
of York, pressed the king hard, urging that "aWelahmaa 
ought not to judge his countrymen," and a message was sent 
to Sir Job that he was to be removed. The old gentleman 
was imperfectly consoled with the place of puisne judge of 
the Common Pleas, which, in the reign of James II., he was 
subsequently allowed io exchange for his beloved Chester. 
Meanwhile he was succeeded by Jeffreys, "moi-e Welshman 
than himself," who was at the same time made counsel for 
the crown, at Ludlow, where a court was still held for Wales. 

Immediately afterwards, the *iew chief justice was called 
to the degree of tlie coif, and made king's Serjeant, whereby 
he had precedence in Westminster Hall of the attorney and 
solicitor general. The motto on his rings, with great brevity 
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and point, inculcated the prevailing doctrines of divine right 
and passive obedience — "A Deo Rex, a Rege Lex." As a 
furtlier mark of royaX favor, there was conferred upon iiim 
the hereditary dignity of a baronet. He still retained 
the recordersliip of London, and had extensive pi-actice at 
the bar. 

The great prosperity which Jeffreys now CBJoyed had not 
the effect which it ought to have produced upon a good dispo- 
s t on J y mai g h a mo e cou teous and kind to others. 
When not under tl e so lid ead of jnjuriag himself by of- 
fend ngstpro^le isu e aOy insolent and overbear- 
ing B ng <uie c! tf jus ce of CI ester, he thought that all 
pu ne judg 3 vere Lcnea him and he would not behave to 
dem V tl decent le ject e e h n practising befoi-e them. 
At th Kingston i.s zes Baron Weston having tried to check 
1 IS 1 Tegular t e I e comi la ed i at he was act treated like 
a counsellor be g cu bed the management of iiis brief. 
Westo B — Su: Geo ge s nee tl e king has thmst his fa- 
vors upon jou, and nadejo !uef justice of Chester, you 
think to run down every body ; if you find yourself aggrieved, 
make your complaint ; here's nobody cares for you." Jeffreys. 
— "I have not been used to make complaints, but rather to 
stop those that are made." Weston, S. — " I desire, air, that 
you will sit down," He eat down, aod is said to have wept 
with anger. His intemperate habits had so far shaken his 
nerves, that he shed tears veiy freely on any sti-ong emotion. 

We may be prepared for his playing some fantastic tricks 
before hia countrymen at Chaster, where he was subject to no 
control; but the description of his conduct there by Lord 
Delamere, (afterwards Earl of Warrington,1 in denouncing it 
in the House of Commons, must surely be overcharged; — 
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" The county for which I serve is Cheshire, which is a 
couaty palatiac ; and we have two judges pecuiiarly assigned 
us by his majesty. Our puisne judge 1 have nothing to say 
against; he is a very honest man, foi" aught I know; hut I 
cannot he sileat as to ouv chief judge; and I will name him, 
because what I have to say will appear more prohable. His 
name is Sir George Jeffreys, who, I must say, behaved him- 
sislf more like a jack-pudding than with that gravity which 
becomes a judge. He wa3 witty upoQ the prisoners at the 
bar. He was very full of his jokes upon people that came to 
give evidence, not suffering them to declare what they h.od to 
say in their own way and method, but would interrupt them 
because they behaved themselves with more gravity than he. 
But I do not insist u^Kin this, nor upon the late hours he kept 
up and down our city ; it's said he was every night drinking 
till two o'clock, or beyond that time, and that he went to his 
chamber drunk ; but this I have only by common fame for 
I was not in his company ; I bles od am m his 

principles aad behavior ; but in g pp red 

with the sympioms of a man that h-id k rge 

cup. That which I have to sa m ery 

man, especially of them that ha ief 

justice has a very arbitrary po\ g siae 

when he pleases, and this man as ed g lest 

point; for whereas we were ace m w zes, 

the first about April op May, th S ra ■, it 

was this year the middle (as I r m m A ore 

we had any assize ; and then h well 

tiiat he left half the causes unti h h m ter, 

has resolved we shall have no m la 

Being tired of revelling in CI 1 to 
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his first iissize ihere, that he might pay a visit to his natlva 
place ; to which I am afraid he was less prompted by a pious 
wiah to embrace his fatlier, who had been so resolutely bent 
OQ making him a shopkeeper, aud wlio, from the stories prop- 
agated about his conduct as a judge, still espressed some mis- 
givings about him, as to dazzle his old companions with the 
splendor of his new state. Accordiogly he came with such a 
train that the cider barrels at Acton ran very fast, and the 
larder was soon exhausted ; whereupon the old gentleman, in 
a great fret, charged his son witli a design to ruin him, by 
bringing a whole county at his heels, and warned him against 
again attempting the same prodigality. 

But a violent political storm now arose, which threatened 
entirely to overwhelm our hero, and from which he did not 
escape unhurt. In the struggle which ajvDse from the long 
delay to assemble Parliament, he had leagued himself strongly 
with the " Abhorrers " against the " Petitioners," and proceed- 
ings were instituted in the House of Commons on this ground, 
against him along with Chief Justice Scroggs and Chief Jus- 
tice North. 

A petition from the city of London, very numerously 
signed, having been presented, complaiiiing that the recorder 
had obstructed the citizens in their attempts to have Parlia- 
ment assemhled for the redress of grievances, a select com- 
mittee was appointed, who, having heard evidence on the sub- 
ject, aad examined him in person, presented a report, on 
which the following resolutions wero passed: — 

" That Sir Gleorge Jeffreys, recorder of the city of 
London, by traducing and obstructing petitioning for the 
sitting of this Parliament, hath destroyed the right of the 
subject. 
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1! t h mil address be presented to his msijeaty, to 
m ^ fj ^ Jeffreys out of all public offices. 
Ti t tl m mbers of this house serving for the city of 
Lo J d m cate these resolutions to the Court of Al- 
d m f th d city." 

Tl k wa. anch, and returned for answer to the 

li! ! 1 f E-il " that he ■would consider of it , * but 

J ff 1 1 h e he ■ipprphended personal dangei, was 

f i t p d=,' quilled uader the chtrge, and, afrjid 

f f tl t p b ng titea i^-tinat him came to an undpr- 

tanl g J t ! 1 oulA sive up the leeordei'.hip, which his 

m whdtb fdp 1 pirtisan, bu 

& T ly The 1. m h 1 nued at the Io=a 

f I a 1 bl ■ dad d t cally that « he 

tPlmtp f Bthw bbgd aqu 

dJftjh bn pmdd hsknes h 

bar, was discharged. Th ddr f Sf k W 11 am was 

very hitler, and cans dlpestrat hendf 

Jeffreys. On the 2d t D mb h t ally d d h 

office, and Treby was chosen to succeed him. 

In a few days after there wfB exhibited one of Lord 
Shaftesbury's famous Protestant processions, on the anniver- 
sary of the accession of Queen Elizabeth. In this rode a. 
figure on horseback, to represent the ex-recorder, with his 
face to the tail, and a label on his back, " I am an Abhorrer." 
At Temple Bar he was thrown into a bonfire, coupled with 
the devil ; the preceding pair, who suffered the same fate, being 
Sir Roger L'Estrange f and the Pope of Eome. 

* " ifl CDJ' a'avisera," the royal veto to a bill pnased by the two liouaes. 

t Eoger L'EstrangB wns a noted pamphleteer, one of the oraclea of the 

higli church and Tory party, and the founder of the first English nows- 
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have them remodelled, 'o that they might find biUs of indict- 
ment agamst ill whom the government wished lo prosecute. 
"With this view, Jefiipja declAied that none should serve ex- 
cept true church of England men and he ordered the uader- 
sliPiift to leturn a new panel pniged of all seetai'lans. He 
had a pirticuki spite against the Presbyterians, who had 
mamlj contiibuted to bia bcmg turned out of the recordersbip. 
Ihe under sberifl disobeying Ins. summons, he ordered the 
■-heriffs to attend ne\.t Jay in pei'son , but in their stead came 
the new recoidei, who uiged thit, by the privileges of tlie 
city of London, they weie exempted fiom. attending atHicks'a 
Ilfili He overruled this cKimmlh tontempt, and fined the 
abenffs one hundred pounds It \iaa found, however, th^ 
nhile Ihe i-itj rctamed the powei of electing the sheriffs, all 
IheKe attempts to pei-vert juslicc would be fruitless. 
25 
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Jeffreys remained in a state of painful anxiety during 
Cliarles's last Westminster Parliament, and during the few 
days of the Oxford Parliament. The popular party had such 
a majority in the House of Commons, and seemed so power- 
ful, that it is said the renegade again expressed deep regret 
that he had left them ; but late at night, on Monday, the 28th 
day of Maicli, 1681, news an'ived in London, that early that 
morning tlie king had dissohed the Pa,rhament, and had de- 
elared his firm determination never to eall another. If Jef- 
freys was still sober, and got drunk that night, we ought to 
excuse him. 

Now his talents were to be brought into full play. In the 
conflict, the ranks of the enemy being thrown into disorder, 
the brigade of the lawyers, who had been kept back as a le- 
serve, was marched up to hang on their broken rear, insulting, 
and to sweep them from the field. 

First came on the trial of Fitzharris for high treason. Jef- 
freys, as counsel for ilie crown, argued the demurrer to the 
plea of the pendency of tbe impeachmeut ; and then, Laving 
assisted the Duchess of Portsmouth to evade the questions 
which were put to her for the purpose of showing that fho 
prisoner had acted under Ibe king's oi-dera, he addtessed the 
jury with great zeal ^tYer the solicitor general, and was mainly 
iastrumental in obtaining the conviction. 

Next came the trial of Ai-chbisbop Plunkett, thp Eotnan 
Catholic Primate of Ireland, in which Jeffreys was so intem- 
perate that the attorney general wa'* obliged to check him, 
that the prisoner might have some show of fair play. But it 
wag on the trial of College, " the Protestant joiner," * that he 

" See the account of this ttjal in the lite of North, Lord Guilford, oufe, 
p. 210. 
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gave tlie earliest specimen of his characteristic ribaldry, and 
liis talent for jesting in oases of iife and dealL, which shoua 
uut 60 conspicuously when he was lord chief justice of tho 
King's Bench. Ha began with strongly justifying the aet of 
taking from the prisoner the papers he was to use ia his de- 
fence, saying, that to allow him to see them would be "assign- 
ing counsel to him with a vengeance." A witness having 
stated tliat pistols were found in the prisoner's bolsters uhen 
he was attending the city memlwrs at Oxford, he exclaimed 
with a grin, " I think a chisel might have been moi-e proper 
for a Joiner." 

There was called as a witness, by the prisoner, one Lun, 
who, being a waiter at the Devil Tavern and a fanatic, iiad 
some years before been caught on his knees praying against 
the Cavaliera, saying, " Scatter them, good Lord ! Scatter 
them!" from whence he bad ever after borne the nickname 
of " Scatter'etn." Jeffreys thus begins his cross-examination : 
"We know you, Mr, Lun; we only ask questions about you 
that the jury too may know you as well as we." JLun. — "1 
don't care to give evidence of any thing but the truth. I was 
never on my knees before the Parliament for any thing." 
Jeffreys. — " Nor I neither for much; yet j'ou were once on 
your knees when you cried, ' Scatter them, good Lord ! ' Was 
it not so, Mr. Scattei-'em?" 

He had next an encounter with the famous Titus Gates, 
who was called by C)ol!ege, and who, when cross-examined by 
him, appealed to Sir George Jeffreys's own knowledge of a 
fact about which he was inquiring. Jeffreys. — " Sir Gleorge 
Jeffreys does not infend to be an evidence, I assure you." 
Dr. Oates. — "I do not desire Sir George Jeffreys to be an 
evidence for me ; I had credit in Parliaments, and Sir George 
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had disgrace in one of them," Jeffreys. — "Tour serviiat, 
doctor ; you are a witty man and a philosopher." He had liis 
full revenge when the doctor himself was afterwards tried 
before him. 

We may judge of the councillor's general style of treating 
wilnesses by his remark on the trial of Lord Grey de Werke 
for carrying off the Lady Henrietta Berkeley ; when liia ob- 
jection was overruled to the competency of the young lady as 
a witness for the defendant, although ahe was not only of high 
rank and uncoinmon beauty, but undoubted veracity, iie 
obaei-ved, "Truly, my lord, we would prevent perjury if we 
could." 

We now come to transactions whicli strikingly prove tlie 
innate baseness of his nature in the midst of his pretended 
openness and jolly good humor. He owed every thing in !ife 
to the coiforation of the city of London. Tlie freemen, in 
the esercnse of their ancient privileges, had raised him from 
the ground by electing him common Serjeant and. recorder, and 
to the influence he was supposed to have in the Court of Conj- 
mon Council and in the Court of Aldermen must be ascribed 
his introduetioQ to Whitehall and all his political advance- 
ment. But when, upon the failure of tlie prosecution against 
Lord Shaftesbury, the free municipal constitution of the city 
became so odious to the government, he heartily entered into 
the conspiracy to destroy it. It is said that he actually sug- 
gested the scheme of having a sheriff nominated by the lord 
mayor, and he certainly took a very active part ia eai'ryiag it 
into execution. On Midsummer day, having planted Lord 
Chief Justice North in his house iii Aldermaabury, that he 
might be backed by his authority, he himself appeared on the 
husUngs in Guildhall ; and when the poll was going against 
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the court candidates, illegally advised tlie lord mayor to dis- 
solve the hall, and afterwards to declare them duly elected. 
He did every thing in his power to push on and to assist the 
great quo warranto, by which the city was to be entirely 
disfranchised.* 

When success had crowned these efforts, and Pilkington 
and Shute, the former sheriffs, with Alderman Cornish and 
others, were to be tried before a packed jury for a riot at the 
election, finding that he had the gome in his hand, his inso 
lence knew no bounds. The defendants having challenged 
the array, on the ground that the shei-iffs who lefurned the 
panel were not [awfully appointed,t as soon as the challenge 
■was read, he exclaimed, " Here's a tale of a tub indeed'" 
The counsel for the defendants insisted that the challenge was 
g d m aw a a ea ngth argued for its validity. 



p f Defendants. — "If the challenge 

ood m b defect in it either in point of law 

p I p a hat the crown may either demur 

Jff ff — This discourse is only for discourse 

I pn h y nay be sworn." Lord Chief 

ad — A y, swear the jury." The dcfend- 

w II und guilty ; and as there were 

h ra h m m nent of Jeffreys's old city friends, 

ted h m h tmost not only in gaining a con- 

e sentence. 
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Bui this was only a case of mwiemeanor, in which he 
could a^k for nothing beyond fine and imprisonment. He was 
Boon to he engagpd in prosecutions for high treason against 
the nohleat of the land, in which his savage taste for blood 
might be graliflcd. TJie Eyehouse plot broke out, for which 
there was some foundation ; and after tiie conviction of those 
who had planned it, Lord Eussell ivaa brought to trial at the 
Old Bailey, on the ground that he had consented to it. 

Jeffreys, in the late stale trials, had gradually been en- 
croaching on the attorney and solicitor general, Sir Robert 
Sawyer and Sir Heneage Finch, and in Lord Eussell's case, 
to which the government attached such infinite importance, he 
almost entirely superseded tliem. To accouat for his unex- 
ampled zeal, we must remember that the office of chief jus- 
tice of the King's Bencli was still vaeant, Saunders having 
died a few months before, and Lord Keeper North having 
strongly opposed the appointment of Jeffreys as his suc- 

These trials took place before a commission, at the head of 
which was placed Pemberton, chief justice of the Common 
Pleas, to whom a chance was thus afforded of earning a reap- 
pointment to tlie chief justiceship of the King's Bench, in 
which he had been superseded by Saunders. 

The case of Colonel Walcot was taken first ; and here there 
was no difficulty, for he had not only joined in planning an in- 
surrection against the government, but was privy to the design 
of assassinating the king and the Duke of York, and in a let- 
ter to the secretary of state he had confessed his complicity, 
aod offered to become a wil:nes3 for the crown. This trial 
was meant to prepare the public mind for that of Lord Rus- 
sell, the great oiTiamcnt of the IVhig party, who had carried 
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the exclusion bill through the House of Commons, and, at- 
tended by a great following of Whig members, had delivered 
it with his own hand to the lord chancellor at the bar of the 
House of Lords. In proportion to Lis virtues was the desire 
to wreak vengeance upon him. But the object was no less 
dif&cult than desirable, for he had been kept profoundly igno- 
rant of the intention to offer violence to the royal brothera, 
from the certainty that he would have rejected it with abhor- 
rence ; and although he had been present when there were 
deliberations respeetJng the right and the expediency of re- 
sistance by force to the government after the system had been 
established of ruling without Parliaments, he had never con- 
curred in the opinion that there were no longer constitutional 
means of redress; much less had he concerted an armed in- 
surrection. Notwithstanding all the efforts made to return a, 
prejudiced jury, there were serious apprehensions of an 
acquittal. 

Pemberttin, the presiding judge, seems to have been con- 
vinced Ihat the evidence against him was insufficient; and 
although he did not interpose with becoming vigor, by repress- 
ing the unfair arts of Jeffreys, who was leading counsel for 
the crown, and although he did not atop the prosecution, as 
an independent judge would do in modern times, he cannot be 
accused of any perversion of law ; and, instead of treating 
the prisoner with brutality, as was wished and expected, he 
behaved to him with courtesy and seeming kindness. 

Lord Russell, on his arraignment at the sitting of the court 
ill the morning, having prayed that the trial should be post- 
poned till the afternoon, as a witness for him was absent, and 
it had been usual in such case to allow an interval between 
the arraignment and the trial, Pemberton said, " "Why may 
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not this trial be respited till tbe afternoon?" and the only 
answer being tie insolent exclamation, " Pray call the jury," 
he mildly added, "My lord, tbe king's connsel think it not 
reasonable fo put off the trial longer, and we caimot put it off 
without their consent in this case." 

The following dialogue then took place, which introduced 
tbe touching display of temale tenderness and heroism of the 
celebrated Rachel, Lady Eusseil, assisting her martyred hus- 
band during his trial — a subject often illustrated both by the 
pen and the pencil. 

Lord EusseU. — " My lord, may I not have the use of pen, 
ink, and paper?" Pemberton. — "Yes, my lord." Zord 
Siissell. — "My lord, may I not make use of any papers I 
have?" Pemhertmi. — "Yes, by all means," Lord Sussell, 
— "May I have somebody write to help my memory?" At- 
torney General. — " Yes, a servant." Lord RasseU. — " My 
wife is here, my lord, to do it." Pemherton. — "If my lady 
please to give herself the trouble," 

The chief justice admitted Dr. Burnet, Dr. TiUotson, and 
other witnesses, to speak to the good character and loyal con- 
versation of the prisoner, and gave weight to their testimony, 
notwithstanding the observation of Jeffreys that " it was easy 
to express a regard for the kiag while conspiricg to mur- 
der him." 

Lord Eusseil had certainly been present at a meeting of 
the eonspiratoiB, when there was a consultation about seizing 
the Icing's guards ; but he insisted that he came in accidentally, 
that he had taken no part in the conversation, and that he was 
not acquainted with their plans. The aapii-ant chief justice 
saw clearly where was the pinch of the case, and the attor- 
ney general, who was examining Colonel Enmsey, being 
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contented n'ith asking — ""Was the prisoner at tte debate?" 
and receiving the answer " Xes," Jeffreys started up, took 
the witness into his own hands, and calling upon him to draw 
the inference whicli was for the jury, pinned the basket by 
this leading and highly irregular question — " Did yott iind 
him averse to it or agreeing to it ? " Having got the eolioing 
answer which he suggested, "Agreeing to it" he looked round 
with exultation, and said, " If my Lord Eussell now pleaiea 
to ask any questions, lie may ! '' 

Jeffreys addressed the jury in reply after the soliciwr 
general bad finished, and much outdid him in pressing IIjc 
case against the prisoner, while he disclaimed witli horror the 
endeavor to take away the life of the innocent. 

The jury retired, and the eoui tiers present were in a state 
of the greatest alarm , foi ngam'Jt Algenion Sydney, who wns 
to be tried next, the case wis still weaker; aad if the two 
whig chiefs, who wen consilcred already cut off, sliould 
recover their liberty, and should lenew their agitation, a 
national cry might bo got up foi the Bunimoning of Parlia- 
ment^ and a new effort might be made to rescue the country 
from a Popish successoi The-^e fe irs, were vaiii. The jury 
returned a verdict of guilty, and Lord Eussell expiated on tlie 
scaffold the crime of tryiag to preserve the religion and liber- 
ties of his country, 

Jeffreys had all the glory of the verdict of guilty, and as 
the Lord Chief Justice Peaiberton had rather flinched during 
this trial, and the attorney and solicitor general were thought 
men who would cry ckaten, and as the nest case was not 
less important and still more ticklish, all objections to the pro- 
posed elevation of the favorite vanished, aad he became chief 
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justice of England, as (he only man fit to conilemn Algernon 
Sydney.* 

The new ehief justice was sworn in on the 29th of Sep- 
teraber, 1683, and took his seat in fbe Court of King's Bench 
on the first day of the following Michaelmaa term. 

Sydney's case was immediately brought on before him in 
this court, the indictment being removed by certiorari from 
the Old Bailey, tbat it might he under his peculiar eare. The 
piigoner wishing to plead some coUiieral matter, was told by 
the chief justice that if overruled, sentence of deith would 
immediitely b^ passed upon him Ihough Ihue can be no 
doubt of the illeg'ihij of the cotmttion, the charge against 
Jeflrc^s IS unfounded thit he admitted the MS tieatise on 
government to bo tliJ \Mthuut iny evidence of lis havuig 
been wutten by tlie pn=oner, beyond " similitude of hands ' 
Iv~Q witncsso'!, wiio were acquainted with has handwiitmg 
Irom having seen bim mdoi-se bills ot exchingc, swore th^t 
they believed it to he hio liindwnting, in! they were cor- 
roboi lied hj a third, who, with hi'i pimty, had paid notes 
purporting fo be indorsed by him without any complaint ever 
being made. But the undeniable and ineffaceable atrocity of 
the case was the lord chief justice's doctrine, that " scribere 
est agere" and that therefore this MS. containing some ab- 
stract speculalions on different forms of government written 
many years before, never shown to any human being, and 
containing nothing beyond the constituliocal principles of 
Locke and Paley, was tantamount to the evidence of a wit- 
ness to prove an overt act of high treason. " If you believe 



ism. jy Google 



A. D.10S3.] GEOUGE JEFFKETS. 299 

that tJiie was Colonel Sydney's book, writ by liim, no man can 
doubt that it is a sufficient evidence that he is guilty of com- 
passing and imagiaing the death of the king. It fixes the 
whole power in the Parliament and the people. The king, 
it says, is responsible to them ; the king is but their trustee. 
Gentlemen, I must tell you I Ibink I ought more than ordi- 
narily to press this upon you, because I know the misfortune 
of the late unhappy rebellion, and the bringing of the late 
blessed king to the scaffold, was first begun with such kiad of 
principles. They cried he had betrayed the trust that was 
delegated to him by the people, so that the case rests not upoa 
two but upon greater evidence than twenty-two witnesses, if 
yoa believe this book was writ by him." 

The chief justice having had the satisfaction of pronouncing 
with his own lips the sentence upon Sydney, of death and 
mutilation, instead of leaving the task as usual to the senior 
puisne judge, a scene followed which is familiar to every one. 
Sydney — " Then, O God ! O God ! I beseech thee to sanc- 
tify these sufferings unto me, and impute not my blood to the 
country ; let no inquisition be made for it, but if any, and the 
shedding of blood that is innocent must be revenged, let the 
weight of it fall only upon those that maliciously peraecute 
nie for righteousDcss sake." Lord G. J. Jeffreys. — "I pray 
God work in you a temper fit to go unto the other world, for 
I sec you are not fit for tliis." Sydney. — " My lord, feel 
my pulse [holding out bis Land,} and see if I am disordered 
I bless God I never wa^ m better temper than I now am " 
By order of the diief justice, the lieutenant of the tower 
immediately removed the piisonei, 

A very few days aftei, and while thi'5 illustrious patriot was 
slill lying under sentence of death, the I^ord Chief Justice 
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Jeffreys and Mr. Justice 'Withiiiii, who sat as liis brotliei- judge 
on the trial, went to a gay city ivedding, where the lord mayor 
and other grandees were present. Evelyn, who was of tlie 
party, tells us that the chief Mid the puisne both " danced 
wifh the bride and were exceeding merry." He adds, "These 
great men spent the rest of the afternoon until eleven at night 
. in drinking healths, taking tobacco, and talking much beneath 
the gravity of judges, who had but a day or two before con- 
demned Mr. Algernon Sydney." 

The next exhibition in the court of King's Bench which 
particularly pleased Jeffreys and horrified tlie public, was the 
condemnation of Sir Thomas ArrastTOiig. This gentleman 
was outlawed while beyond the sens, and being sent from 
Holland within the year, sought, according to his clear right 
in law, to reverse the outlawry.* 1 have liad occasion to 
reprobate the conduct of Lord Keeper North in refusing him 
his writ of error, and suffering his execution ; but Jeffreys 
may be considered the executioner. When brought up to the 
King's Bench bar, Armstrong was attended by his daughter, 
a most beautiful and interesting young woman, who, when 
the chief justice had illegally oveiTuled the plea, and pro- 
nounced judgment of death under the outlawry, exclsumed, 
" My lord, I hope you will not mui-der my father." Gliief 
Justice Jeffreys. — " Who is this woman ? Marshal, take her 
into custody. Why, how now ? Because your relative is 
attainted for high treason, must you take upon you to tax the 
courts of justice for murder when we grant execution accord- 
ing to law ? Talie her away." Daughter. — " God Alniigh- 

« StBt. 6 Ed. G enacted that if Emy outlaw yielded himself to the chief 
justice, &a., within a jear, he ehouM be dischai^ed of the outlawry, and 
entitled to a jury. 
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ty's judgmeafs light upon you," Chief Justice Jeffreys. — 
" God Almighty's judgments will light upoa those that are 
guilty of high treason." Daughier. — " Amen. I pray God." 
Chief JuaUce Jeffreys. — " So say I. I thank God I am 
clamor proof." [The daughter is committed to prison, and 
carried off in custody.] Sir Thomas Armstrong. — "I ought 
lo have the benefit of the law, and I demand no more." 
Chief Justice Jeffreys. — " That you shall have, by the grace 
of God. See that execution be done on Friday next, ac- 
cording to law. You shall have the full benefit of the law ! " 
Armstrong was hanged, embowelled, beheaded, and quartered 
Rocoi-dingiy. 

When Jeffreys came to the king at Windsor soon after this 
trial, " the king took a ring of good value fi'om his finger 
and gave it to him for these services. The ring upon that 
■was called his hlood stone" * In the reign of "William and 
Mary, Armstrong's attainder was reversed. Jeffreys was then 
out of reach of process, but for the share which Sir Robert 
Sawyer had in it as attorney general, he was expelled the 
House of Commons. 

Jeffreys had now the satisfaction of causing an information 
to be filed against Sir "William "Williams for having, as Speaker 
of the House of Commons, wader the orders of the House, 
directed the printing of " Dangerfield's Narrative," f the 
vengeful tyrant fhus dealing a bloiv at once to an old enemy 
who had i de n o h knees, and to the privileges 

" Bum. O ini 6S Tli king accompanied the gift with a 
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of the House, equally the object of his deteitation. He was 
in hopes of deciding the case himself, but he left it as a legacy 
to his successor, Chief Justice Herbert, who, under his aus- 
pices, at once overruled the plea, and fined the defendant ten 
thousand pounds. 

Not only was Jeffreys a privy councillor, but he had become 
a member of the cabinet, where, from his superior boldness 
and enei^y, as well as hia more agreeable manners, he had 
gained a complete victory over Lord Keeper North, whom he 
denounced as a " trimmer," and the great seal seemed almost 
within bis grasp.*' To secure it, he still strove to do every 
thing he could devise to please the court, as if hitherto noth- 
ing base had been done by him. When, to his great joy, 
final judgment wag entered up against the city of London ou 
the quo warranto, he undertook to get all the considei-able 
towns in England to surrender their charters on the threat of 
similar proceedings ; and with this view, in the autumn of 
168i, he made a " campaign in the north," which was almost 
as fatal to corporations as that " in the West," the following 
year, proved to the lives of men. To show to the public the 
special credit he enjoyed at court, the London Gazette, just 
before he set out, in reference to the gift bestowed upon him 
for the judgment against Sir Tiiomas Armstrong, announced 
" that bis majesty, as a mark of hia royal favor, had talten & 
ring from his own finger and placed it on that of Lord Chief 
Justice Jeffreys." In consequence, although when on the 
circuit he forgot the caution against hard drinking, with which 
the gift had been accompanied, he carried every thing before 
him, " charters fell like the walls of Jei-icho," and he returned 
laden with his hyperborean spoils. 

" For t!ie disputes between thom, sec ante, p. 223-210. 
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I Iiave already related the eiutch at tlie great seal which he 
then made, and his iemporaiy disappoititmont.* Ho was 
contented to " bide his time." There were only two other 
occasions when he bad it in his power to pervert the law, for 
the purpose of pleasing the court, during tiie present reign. 
The first was on the trial of Hampden, the grandson of the 
great Hampden, for a trifling misdemeanor. Although this 
jonng gentleman was only heir apparent to a moderate estate, 
and not in possession of any property, he was sentenced to 
pay a fine of forty thousand pounds — Jeffreys saying that 
the clause in Magna Charta, " Liber homo non amoreietw 
pro magno delicto nisi salvo contenemmito suo," does not apply 
to fines imposed by the king's judges. The oilier was the 
inquisition in the action of scan. mag. brought by the Duke 
of Tork against Titus Gates, in ivhich the jury, under his 
direction, awarded one hundred thousand pounds damages. 

Ever since the disfranchisement of the city of London, the 
ex-recorder had ruled it with a rod of iron. He set up a 
nominal lord mayor and nominal aldermen j but, as they were 
entirely dependent upon him, ho ti'oated them with continual 
insolence. 

On the sudden death of Charles II., Jefi^reya no doubt 
thought the peiiod waa arrived when he must be rewarded 
for the peculiar zeal with which he had abandoned himself 
to the serrice of the successor ; but he was at first disappoint- 
ed, and he had still to " wade through slaughter " to the seat 
he so much coveted. 

Not dismayed, he resolved to act on two principles : 1st, 
If possible, to outdo himself in pleasing his master, whose 
arbitraiy and cruel disposition became more appai'cnt fi-om 

" Ante, p. 230. 
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the huur tli;d lie iQountecl tlie thronp. 2dly, To leave no 
effort uiitricd to ili^credit, disgrace, disgust, aod break t!ie 
heart of the man who stood between him and his object. 

Being confirmed in the otfico of chief justice of the King'a 
Bench, he hegan witli the trial for perjury of Titus Oatea, 
whose veracity he had often maiDtained. but with whom he 
had a personal quarrel, and whom he now held up to repro- 
bation — depriving him of a.11 chance of acqnitfal. The 
defendant was found guilty on two indictments, and the verdict 
on both was probably correct ; but what is to be said for the 
sentence — " To pay on each indictment a fine of one thousand 
marks ; to be stript of all his canonical habits ; to ho impris- 
oned for life ; to stand in the pillory on the following Monday, 
■with a paper over his head, declaring his crime ; nest day lo 
stand in the pillory at the Eoyal Exchange, with the same 
inscription ; on the Wednesday to be whipped from Aldgate 
to Newgate ; on the Friday to be whipped from Newgate (o 
Tyburn ; upon tlie 26th of April in every year, during life, 
to stand in the pillory at Tyburn, opposite the gallows ; on 
the 9lh of Auguit in every year to stand in the piilory oppo- 
site Westminster Hall gate : on the 10th of August in every 
year to stand in the pillory at Charing Cross ; and the li!ce 
on the following day at Temple Bar ; and tlie like on the 
2d of September, every year, at the Royal Exchange ; " — 
the court expressing deep regret that they could not do more, 
as they would " not have been unwilling to have given judg- 
ment of deatli upon him," * 



* This rigorc 


.us sentence was 
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Nest came tlie trial of Eichard Baxter, the pious and 
learned Presbyterian divine, who bad actually said, and ad- 
hered to the saying, " Nolo episcopari," smA who was now 
prosecuted for a libei, because in a boolc on church govern- 
ment be had reflected on the church of Eome in words which 
might possibly be applied to the bishops of the cliurch of 

nnable to rescue their faYorite. It was supposed ttiot he iroxild try to 
BscapB the horrible doom which awaited him by swallowing poison. All 
that he ate and drank was therefore carefully inspected. On the following 
morning ha was brought forth to undergo his first flogging. At an early 
hour an innumerable multitude lilled all the streets from Aldgaie to the 
Old Bailey. The hangman, laid on the Insh with such unusual severity ns 
showed that lie had received special ins tractions. The tlood ran down in 
rivulets. Per a time the criminal showed a strange constancy \ but at 
Inst his srabborii fortitude gave way. His bellowinga were frightful to 
hear. He swooned seTeral times ; lint the scourge still continued to de- 
scend. When he was unbound, it seemed that he had borne as much as 
the humau frame can bear without dissolntion. James was entreated to 
rordit the second flo^ng. His answer was short and clear. " He shall 
go through with it, if he has breath in his body." An attempt was made 
to obtain the queen's intercession, but she indignantly refused to say a 
word in favor of such a wretch. After an interyal of only forty-eight hours. 
Dates was again brought out of his dungeon. He was unable to stand, 
and it was necessary to drag hioi to Tyburn on a. sledge. Ha seemed 
quite insensible, and the tories reported that he had atupefled himself with 
strong drink. A person who counted the stripes on the second day said 
that they were seventeen hundred. The bad man escaped with life, but 
so narrowly that his ignorant and bigoted admirers thought his recovery 
miraeulous, laiA appealed to it as a proof of Ma ionoconoa. The doors of 
the prison closed npon hiin. During many months he remained ironed in 
the darkest hole of Newgate. It was said that in his cell he gave himself 
up to melancholy, and sat whole days uttering deep groans, his arms 
folded, and his liat pulled over his eyes. It was not in. England alone 
that these events excited strong interest. Millions of Koman Catiiolics, 
wlio knew nothing of our institutioDS or of our factiorui, hod heard that a, 
persecution of singular baHiarity had raged in our island against the pro- 
fessora of the true faith, that many pious men had suflered martyrdom, 
and that Titus Dates had been, the chief murderer. There was, therefore, 
great joy in distant countries when it was known that the divine jusljoa 
had overtaken him. Engravings of him, looking out from the pillory, and 
writhing at the cart's tail, were Circulated all over Europe ; and epigtam- 
2C* 
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iCiiglaiid. No such reference was iotended by him ; and he 
was knowa not only to be of exemplary private character, 
but to be warmly attached to monarchy, and always inclined 
to moder'tte me i ures in tl e differences betvs een the established 
ehmch and those ot hio own perouaaion* "iet when he 
pleaded not guilty ind prayed on -account of ill he Jlh tl at 
his tiial might be po, tponed Jeffreys exclaimed Not a 
iiinute more to sa%e h s liti. We have had to do with other 
sort of persons, but now we have a aaint to deal with ; and I 
know how to deal with saints as well as sinners. Tender 
afands Gates ui the pillory, [Oates was at that moment suffer- 

loatists, in many languagca, miule merry with tho doctoral title nhicli he 
pretended to have received from the university of Salamanca, and remarked 
that since his forehead could not be made to biuah, it was but reasonable 
that hfa back should do ao. 

Horrible aa were tbe sufferings of Oates, they did not equal hia crimes. 
Nevertheless, the punishment which was inflicted upon biro oannot bo 
juslJUed. In sentencing Mm to be stripped of bis ecclosiasHcal habit and 
imprisoned for life, the judges seem to have exceeded their legal power. 
They were undoubtedly competent to ilifiiet whipping, nor liad the law 
assigned a limit to the nnmber of stripes ; bat the spirit of the law clearly 
was that no misdemeanor should be punished more severely than the most 
ati'ooious felonies. The worat felon could only be hanged. The judges, 
as tliey believed, aentonoed Oates to be scourged to death. Tliiit the law 
was defective, is not a sufficient excuse; for defective laws should be 
altered by the legislature, and not strained by the tribunals [ and least of 
all should the law be strained for the purpose ot inflicting torture and 
destroying Hfe. That Oates was a bad man is not a sufficient excuse ; for 
the guilty ate almost always the first to suffer those hardships nhlch ate 
afterward used as precedents for oppressing the innoeeiit. Thus it was in 
the present case. Merciless flogging soon bocame an ordinary punishment 
for politicid. misdemeanors of no very aggravated kind. Men were sen- 
tenced for hasty words spoben against the goTcmment to pain so excru- 
ciating that they, with unfagned earnestness, begged to be brought to 
trial on capital charges, and sent to the gallows. Happity, the progress 
of this great evil tiaa speedily stopped by the revolution, and by that ai'tieio 
of the Bill of S^hts which condemns all cruel and onuanal pimiahmonts. 
— Mocaviay's History of Englan/i, 

1 Fox's Hist. James, ii. 96. 
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ing part of his stjntence in Palace "iiid o tsidi, l1ie gitit 
gate of "Westminster Hal!,] and he aays he sufteis lor the 
truth i and so says Baxter ; but if Eaxter did but atancl on 
the outside of the pillory with him, I ■would say two of the 
greatest rogues and rascals in the h.igdowi stood ikeie to 
gether." Having silenced the defendants counsel by almost 
incredible rudeness, the defetidaat himselt wished to speak, 
when the chief justjce burst out, " Richard Riohaid thou ait 
an old fellow wid an old knn^e thou h'ist written books 
enough to load i catt every one la as iuU ol aed tion I 
might say tiLiBoii as dn egg is lull of meat hadst tho i been 
wLipt out of thy wilting tiade foity yeari. tgo it hid been 
happy Thou preteudest to be a preacher of the gcopel ot 
peice and thoi ha.t one foot m the gr-w^ it is tune lor 
thee to begit to tliink wh.il account thou intendest to give 
but lej,Te thPL to thjself, ind I see thou wilt go on is tl ou 
hast begun but by the giace of God Hi look attei thoe 
Gentlemen of the jury he is now modest enough but time 
was when no m'^n w^s &o reidy at hud your Imgs %n chains 
and your noMes in fetters of iron, crying, To your tents, 
Israel! Gentlemeji, for God's sake do not let us be gulled 
twice in an age." The defendant was, of course, found guilty, 
and thought himself ludty to escape with a fine of five hun- 
dred pounds, and giving security for his good behavior for 
seven years.* 

* Maoaiilay gives the following account of this trial : 

" "Wlien the trial eame on »t Gaildhall, a crowd of those who lOYcd iind 
honored Bastei- filled the coart. At liis side stood Doctor William Bates, 
one of the most eminent Nonconformist divines. Two Whig barristers of 
great note, Pollexfen and Wallop, appeared foe Ihe defendant. Pollexfen 
had scares begnii his address to ilie jury, when the chief justice broke 
forth — ' Follosfe.1, I I:naw j-ou well, I will set n miitl! on you. Yon are 
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The lord chief justice, for hia own demerits, and to thrust a 
thorn into the side of Lord Keeper Guiltbrd, was now raised 
to the peerage by the title of " Baron Jeffreys of Wem " — 
the preamble of hia patent narrating his former proraotiona — 
averring that they were the reward of virtue, and after the 
statement of his being appointed to preside in the Court of 

the patron of the faction. This is an old rogue, a achiBmatiool knave, tt 
hypocritical rillain. Ha hates the liturgy. Ha would have nothing but 
long-winded cant without book ; ' and then his loi-dship turned up his ejes, 
elaaped his handa, and began to eing through his ooae, in imitation of 
what he supposed to be Baiter's styla of praying, ' Lord, we are thy peo- 
ple, thy peculiar people, thy dear people." Pollesfen gently reminded the 
court that hia late majesty had thought Baxter deserving of a bishopric. 
' And what ailed the old blockhead then,' cried Jeffreys, ' that he did not 
take it ? ' His fury now rose almost to niadneas. He called Baxter a dog, 
and swore that it would be no more than justice to whip aueh a villain 
through the whole city. 

" Wallop inteipoeed, but fared no better than his leader. ' You are in 
all these du-ty causes, Mr. Wallop,' said the judge. 'Gentlemen of the 
long robe ought to be ashamed to assist sneh factious knaves.' The advo- 
cate made another attempt to obtain a hearing, but to no purpose. 'If 
yon do not know your duty,' said Jeifteys, ' I will teach it you.' 

" "Wallop sat down, and Baxter himself attempted Ifl put in a word ; but 
the chief juaticfl drowned all expustulalion in a torrent of ribaldry and 
invective, mingled with scraps of Hudibras. ' My lord,' aaid the old man, 
' I have been mudi blamed by dissenters for speaking reapectfully of bish- 
ops.' 'Banter tor bishops!' cried the jndge; ' tiiat's a merry conceit 
indeed. I know what you mean by bishops — rascals like yourself, Kid- 
dermiuBter bishops, faoUous, snivelling Freshyteriana ! ' Again Baiter 
essayed to speak, and again J^el&eys bellowed, ' Richard, Richard, dost 
thou think we will let thee poisou the court i Richard, thou art an old 
knave. Thou hast written books enough to load a cart, and every book as 
full of sedition aa an egg is foil of meat. By the grace of God, I'll look 
after thee. I aea a great many of your brotherhood waiting to knovf what 
will befall their mighly Don. And there,' he continued, fixing hia aavage 
eye on Bates, ' there is a doctor of the party at your elbow. But, by the 
grace of God Almighty, I will cmah yon all ! ' 

" Baxter held his peace. But one of the jnnior counsel for the detenoo 
made a last effort, and undertook to show that the words of which com- 
plaint was made would not hear the constrnction put on them by ihe 
information, "With this view he began to read the contest. In a moment 
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King's Bench, adding, " Where at this very time he is faith- 
fully and holdly doing justice and affording protection to our 
subjects, according to law, in consequence of whict virtues 
we have thought him fit to be raised to the peerage of thia 
realm." * 

He took his seat in the House of Lords on the first day 
of the meeting of James's only Parliament, along with Bine- 
teen others either raised in the peerage or newly created 
since the diBsolution of the Oxford Parliament — the junior 
being John Lord Churchill, afterwards Duke of Marlborough, 
The journals show that Lord Jeffreys was very regular in his 
attendance during the session, and as the house sat daily and 
still met at the same early hour as the courts of law, he must 
generally have left the business of the King's Bench to be 
transacted by the other judges. He waa now occupied day 
and night with plans for pushing the already disgraced lord 
keeper from the woolsack. 

he was coaled domi. 'You sha'n't turn the court into a conventicle ! ■ 
The noise of weeping was heard ti-om soine of those who aurrouiided Bax- 
ter. ' Snivelling calves ! ' said the judge. 

"WitnesBea to character were in attendance, and among them were Eeve- 
ral clergymen of tho established church. But the chief justice would hear 
nothing. ' Does your lordehip thiul;,' Baid Baster, ' that any jury will 
contiet a man on euch a trial as this ? ' 'I warrant you, Mr. Ba.tter,' sn!d 
Jeffreys. ' Don't trouble yourself about that.' Jeffreys was right The 
sheriffs were the tools of the govemment. The jury, selected by the 
BheiifTs from among the fiercest zealots of the Tory party, confeiTed for a 
moment, and returned a verdict of guilty. ' My lord,' said Baiter, as he 
left the court, ' there waa once a chief justice who would have treated me 
very differently.' He alluded to his learned and virtuous friend. Sir Mat- 
the* Hale. ' There is not an honest man in England,' said JeBrays, ' but 
looks on thee as a knave.' " 

* It is remarkable that the first common law judge, ever as such raised 
to the peerage, was this infcmons Jeffreys. We speak of Lord Coke, Lord 
Hale, and ao of the other chief justices, but they were lords simply by their 
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I have already, ia the life of Lord Guilford, related how 
these plans were conducted in the cabinet, in tie royal circle 
at Whilehall, and in the House of Lords — particularly the 
savage treatment which the " staggering stalesman " received 
on the reversal of his decree in Howard v. Duke of NorfoU:, 
after which he never helA up his head more.* The proba- 
bility is, that although he clung to office so pusillanimously 
in the midst of all sorts of slights and indignities, he would 
now have been forcibly ejected if his death had not appeared 
to be near at hand, and if there had not been a demand for 
the services of "Judge Jeffreys" in a scene very diffei-ent 
from the drowsy ti-aiiquillity of the Court of Chancery 

By the month of July, Monmouth's lebellion h-ii been put 
down, and he himself had been e'^ecuted upon hi"! parlianien 
tary attainder without the trouble of a trial but ill the jaiis 
in the West of England were ciowded with his adheiLuti, 
and, instead of Colonel Kirke doing military exet itioti on 
more of them than had already suffered from his Iambs it 
was resolved that they should all perish by the flaming svioid 
of justice — which, on such an occasion, there was only one 
man fit to wield. 

No assizes had been held this summer on the western cir- 
cuit; but for all the counties upon it a special commission to 
try criminals was now appointed, at the head of which Loi-d 
Chief Justice Jeffreys was put ; and by a second commission, 
he, singly, was invested with the authority of commander-in- 
cliief over all his majesty's forces within the same limits. 

On entering Hampshire he was met by a brigade of sol- 
diers, by whom he was guarded to Winchester. During the 
rest of his progress he never moved without a military escort ; 

' Aata, p, 237. et seg. 
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he daily gave the ■woict , orders for going the rounJs and tor 
the general disposal of the troops, were dictated by him — 
sentinels mounting guard at lia lodgings ■ind the offitcu oa 
duty sending him theu leporta 

I desire at once to save my readers fiom the ^^piehensioa 
that 1 am ahout to shock theu humanf leehnga bv a detailf 1 
statement of the atiocities of this bloody eamp'iiga id the 
west, the chaiacier ot nhith is famihai to e^ery Englishman 
But, aa a specimen of it I must pre eut a ehoit account ot ti e 
treatment experienced by Lady Lisle, with whose murdei it 
commenced. 

She was the widow oi Majoi lisle, who hid lit in ludg 
ment on Charles I hal been a krd commiasionei of the gieit 
seal under Ciomwell, and flying on the iHstoration, had be t\ 
assassinated at L'lusanne She rem'tmed in England, ind 
was remarkable for her loj'iltyas well ■\s piet^ JefFieyas 
malignant spite ■gainst her is whollj inexplicable foi he hid 
never had aiij personal qu-iiiei with hei she d d not stiiid 
in the way of hia piomotion, and the ciicum tiuce ot her 
being the widow of a tLgitide cannot account tor his ^indic 
tiveness. Peihaps without any personal dislike to the indi 
vidual, he meielj wished to ■^tiike tciior into thi, west by bio 
first operation 

The charge again&t hei, whidi was laid cipilally hib thit 
after the battle of Sedgemoor she had haihoied in her houoe 
one Hickes who bad been m aims wit! ^he Dul e of Mon 
mouth — she ktwwtmj of his treason In tiuih nhe had ic 
ceived him mto hei house thinking meielj that ht, waa pel 
secuted as i non conformist m aisler, ind tlie moment she 
knew whence he cime, she (conveying to him i b nt thai he 
should escape) sent hei servant to a justii-e of peioe to give 
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information coacerning him. There was the greatest difficulty 
even to shovv that Hickca had been in the rehellion, tuid the 
judge waa worked np to a [litcii of fury by being obliged him- 
self to cross-examine a Presbyterian witness, who had showed 
a leaning against the proaecutioc. But the principal traitor 
had not been convicfed, and there was not a particle of evi- 
dence to show the scienter, i. e., that the supposed accomplice, 
at the time of the harboring was acquainted with the treason. 
Not allowed the benefit of counsel, she herself, prompted hy 
natural good sense, took the legal objection that the principal 
traitor ought first to have been convicted, " because, peradven- 
ture, he might aftenvards be acquitted as innocent after she 
had been coadeianed for harboring him ; " and she urged with 
great force to the jury, " that at the time of the alleged of- 
fence she had been entirely ignorant of any suspicion of 
Hiokes having participated iu the rebellion; that she Lad 
strongly disappraved of it, and that she had sent her only son 
into the field to fight under the royal banner to suppress it." 

It is said by almost all the contemporary authorities, that 
thrice did the jury refuse to find a verdict of guilty, and thrice 
did Lord Chief Justice Jefi'reys send them back to reconsider 
their verdict. In the account of the proceeding in the State 
Trials, which has the appearance of having been taken in short 
hand, and of being authentic, the repeated sending back of 
the jury is not mentioned; but enough appears to stamp eter- 
nal infamy on Jeffreys, if tiiere were nothing more extant 
against him. After a most furious sMinming up, "the jury 
withdrew, and staying out a while, the Lord Jeffreys expressed 
a great deal of impatience, and said he wondered that in so 
plain a case they would go from the bar, and would have sent 
for them, witli an intimation that, if they did not come quiclily. 
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lie would adjourn, and let them lie by it all night; but, aftei: 
about half an hour's stay, the jury returned, and the foreman 
addressed himself to the court thus : ' My lord, we have one 
thing to beg of your lordship some directions in before we can 
give our vei-clict; we have some doubt whether there be suffi- 
cient evidence that she knew Hickes to have been in the army.' 
L. G. J. — ' There is as full proof as proof can be ; but yon 
are judges of the proof; for my part, I thought there was no 
difficulty in it.' Foreman. — 'My lord, we are in some doubt 
of it.' L. O. J. — 'I cannot help your doubts ; was there not 
proved a discourse of the battle and the ai'my at supper time ? ' 
Woreman. — 'But, my lord, we are not satisfied that she had 
notice that Hickea was in the army.' L. C. J. — 'I cannot 
tell what would satisfy you. Did she not inquire of Dunne 
whether Hickes had been in the army ? and when he told her 
he did not know, she did not say she would refuse him if bo 
had been tliere, but ordered him to come by niglit, by which 

it is evident she suspected it But if there was no such 

proof, the circumstances and management of the thing is as 
full a proof as can be. I wonder what it is you doubt o£' 

Lady Lisle. — 'My lord, I hope .' L. O.J. — 'You must 

not speak now.' The jury laid their heads together near a 
quarter of aa hour, and then pronounced a verdict of guilty. 
L, G.J. — 'Gentlemen,! did not think I should have had 
any occasion to speak after your verdict ; but finding some 
hesitancy and doubt among you, I cannot but say I wonder it 
should come about; for I think in my conscience the evidence 
was aa full and plain as could be, and if I had been among 
you, and she had been my owq mother, I should have found 
her guilty.' " 

He passed sentence upon her with gretd sang froid, and, I 
27 
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really believe, would have done the same had she been the 
mother that bore him — "That you he conveyed from henM 
to the place front whence you came, and fj'om thence you are 
to be drawn on a hurdle to the place of execution, where your 
body is to he burnt alive till you be dead. And the Lord 
have mercy on your soul." 

The king refused the most earnest applications to save her 
life, Baying that he had promised Lord Chief Justice Jeffreys 
not to pardon her ; but, by a mild exercise of the preroga.tive, 
he changed the punishment of burning into that of beheading, 
which she actually underwent. After the Eevolution, her at- 
tainder was reversed by act of Parliament, on the ground 
that " the verdict was injuriously extorted by the menaces and 
violence and other illegal practices of George Lord Jeffreys, 
Baron of Wem, then lord chief justice of the King's Bench." 

From Winchester, the "lord general judge" proceeded to 
Salisbury, where he was obliged to content himself with whip- 
pings and imprisonments for isdiscreet words, the Wiltshire 
men not having actually joined in the insui'rection. But when 
I e got into Dorsetshire, the county in which Monmouth had 
landed, and where many had joined his standard, he was 
fatigued, if not satiated, with shedding blood. Great alarm 
was excited, and not without reason, by his being seen to laugh 
in church, both during the prayers and sermon which preceded 
the commencement of business in the hall — his smile being 
construed into a sign that he was about " to breathe death like 
a destroying angel, and to sanguine his very ermine in blood." 
His charge to tha grand jury threw the whole county into a 
state of consternation ; for ho said he was determined to exer- 
cise the utmost rigor of the law, not only against principal 
traitors, but all aiders and abettors, who, by any expression. 
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had encouraged tlie rebellion, or had favored the escape of 
any engaged in it, however nearly related to them, unless it 
were the harhoring of a hnshand by a wife, which the wis- 
dom of our ancestors permitted, because she had sworn to 
obey him. 

Bills of indictment for high treason were found by the hun- 
dred, often without evidence, the grand jury being afraid that, 
if they wei-e at all scrupulous, they themselves might be 
brought in " aidei-s and abettors." It happened, curiously 
enough, that as he was about to arraign the prisoners, he re- 
ceived news, by express, that the Lord Keeper Guilford had 
breathed his last at Wroston, in Osfordsbire. He had little 
doubt that he should himself be the successor, and very soon 
after, by a messenger from "Windsor, he received assurances 
to that effect, with oi-ders "to finish the king's busiaess in the 
west," Although he had no ground for serious misgivings, he 
could not but feel a little uneasy at the thought of the in- 
trigues which in his absence might spring up against him in a 
corrupt court, and he was impatient to take possession of his 
new dignity. But what a prospect before him, if all the pris- 
oners gainst whom there might be indictments, here and at 
other places, should plead not guilty, and seriatim take their 
trials I He resorted to an expedient worthy of his genius by 
openly proclaiming, in terms of vague promise but certain de- 
nunciation, that '"if any of those indicted would relent from 
their conspiracies, and plead guilty, they should find him to 
be a merciful judge ; but that those who put themselves on 
their trials, (which the low mercifully gave them all in strict- 
ness a right to do,) if found guilty, would have very little 
time to live ; and, therefore, that such as were conscious they 
Lad no defence, had belter spare him the trouble of trying 
them." 
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He was at firat disappointed. The prisonera knew the 
sternness of the juclge, and had some hope fTOin the mercy of 
their countrymen on the juiy. The result of this boldnesa 
is Kooa told. He began oa a Saturday morning, witii a 
batch of thirty. Of these, only one wcs acquitted for want 
of evidence, and the same evening he signed a warrant to 
hang thirteen of those convicted on the Monday morning, and 
tlie rest the following day. An impi-essive defence was made 
by the constable of Chardstook, charged with supplying the 
Duke of Monmouth's soldiers with money ; whereas they had 
actually rohbed him of a considerable sum which he had in 
his hands for the use of the militia. The prisoner having ob- 
jected to the competency of a witness called against hiiu, 
" Villain ! rebel ! " exclaimed the judge, " methinks I see thee 
already with a halter about thy neck." And he was specially 
ordered to be hanged the first, my lord jeeringiy declaring 
"that if any with a knowledge of the law came in his way, 
he should take care to prefer them ! " 

On the Monday morning, the court sitting rather late on 
account of the executions, the judge, on taking his place, 
found many appUcations to withdi-aw the plea of not guilty, 
and the prisoners pleaded guilty ia great numbers ; but his ire 
was kindled, and he would not even affect any semblance of 
mercy. Two hundred and ninety-two jnore received judg- 
ment to die, and of these seventy-four actually suffered — 
some being sent to be executed in every town, and almost in 
every village, for maay miles round. While the whole county 
was covered with the gibbeted quarters of human beings, the 
towns resounded with Ihe cries o£ men, and even of women 
and children, who were cruelly whipped for sedition, on the 
ground that by words or looks, they had favored the insur- 
rection. 
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Jeffreys next proceeded to Exeter, whei'e one John Fower- 
acres, tLe first prisoner arraigned, Lad the temerity to plead 
not guilty, and being speedily convicted, was sent to instant 
execution. This had the desired effect; for all the others 
confessed, and his lordship was saved the trouble of trying 
liiem. Only thirty-seven suffered capitally in the county of 
Devon, the rest of the two hundred and forty-three t^ainst 
whom indiotments were found being transported, whipped, or 
imprisoned. 

Somersetshire affoided a much finer field for indul^m^ the 
propensities of the chief lustioe, as in this county there had 
not only been a considerable rising of armed men foi Mon- 
mouth, but processions in Tihich women and childien hid 
joined, carrying ribbons boughs and garlinls to his honoi 
Tiiere were five bundled piHonert for trial at Taunton alone 
Jeffreys said in hLs dnr^e to the giand ]uiy, it would not 
be his fault if he did not purify tl e pi ice ' The hrst person 
tried before him heie was Simon Hamling, i dissenter of a 
class to whom the judge bore * l articulai enmity In leality, 
the accused had only cf me to Taunton, during the lebelhon, 
to warn his son, who resided there, to remain neuter. Con- 
scious of his innocence, he insisted on pleading not guilty; he 
called witnesses, and made a resolute defence, which was con- 
sidered great presumption. The committing magistrate, who 
%vas sitting on the bench, at last interposed and smd, " Thei-e 
must certainly be some mistalse about the individual." Jef- 
freys. — "You have brought him here, and, if he be inno- 
cent, his blood be upon your head." The prisoner was found 
guilty, and ordered for execution next morning. Few after- 
Wiirds gave his lordship the trouble of trying them, and one 
hundred and forty-tliree are said here to have been ordered 
27* 
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for executioa, and two hundred and eighty-four to have been 
senteaced to transportation for life. He particularly piqued 
himself upon his bon mot in passing sentence on one Hucher, 
who pleaded, in. mitigation, that, though he had joined the 
Duke of Monmouth, he had sent important information to 
the king's general, the Earl of Feversham. " You deserve a 
double death," said the impartial judge ; " one for rebelliog 
against your sovereign, and the other for betraying your 
friends." 

He showed great ingenuity in revenging himself upon such 
as betrayed any disapprobation of his severities. Among 
these was Lord Stawell, wlio was so much shocked with what 
he had heard of the chief justice, that he refused to see him. 
Immediately after, there came foi'th an order that Colonel 
Bovet, of Taunton, a friead to whom this cavalier nobleman 
had been much attached, should be executed at Cotheleston, 
close by the house where lie and Lady Stawell and his chil- 
dren then resided, 

A considerable harvest here arose from compositions levied 
upon the friends of twenty-six young virgins who presented 
the invader with colors, which they liad embroidered with 
their own hands. The fund was bstensibly for the benefit of 
" the queen's maids of honor," but a strong suspicion arose 
that the chief justice participated ia bribes for these as well 
as other pardons. He thought that his pecuUum was en- 
croached upon by a letter fi-om Lord Sunderland, informing 
him of "the king's pleasure to bestow one thousand convicts 
on several courtiers, and one hundred on a favorite of the 
queen — security being given that the prisoners should be en- 
slaved for ten years in some West India island." In his re- 
monstrance he said tliat "these convicts would be worth ten 
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or fifteen pounds apiece," and, with a view to his own claim, 
returned thanks for his majesty's gracious acceptance of his 
services. However, he was obliged to submit to the royal 
distribution of the spoil. 

Where the king did not personally interfere, Jeffreys was 
generally inexorable if he did uot himself receive the bribe 
for a pardon. KifGn, a Nonconformist mercliant, had agreed 
to give three thousand pounds to a courlier for the pardon of 
two youths, his grandsons, who had been in Monmouth's array ; 
but the chief justice would listeu to no circumstances of miti- 
gation, as another was to pocket the price of mercy. Yet, to 
a buffoon who attended him on the circuit and made sport by 
his mimicry, in an hour of revelry at Taunton, he tossed the 
pardon of a rich culprit^ expressing a hope " that it might turn 
to good account." 

The jaiis at Taunton being neap ble of co ta nmg aAl the 
prisoners, it was necessary to aljoura t! e coma n to "^ ells 
where the same horrible sceoee ve e iga a a led notn h 
standing the humane exertions of tl t n oat 1 onoiable mai 
Bishop Ken, who afterwards, having i eeu o e of t! e seven 
bishops prosecuted by King Jamea es ned h ee it lh 
Revolution, ratlier than sign the ne v t ts 

The Cornishmen had all le i el o^al and the c ty ot 
Bristol" only reraaiaed to be s ted hy e con m b on 
There were not many cases of tre on i e It Jeff eys 1 d 
a particular spite against the corpora on m^^ t ates 1 ecau e 
they were supposed to favor d ssente s inl he hid hen ve y 
much in his power by a discovery he made tiat they had 

• BrLstol at this time was nest to London in population, wealtli, anS 
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been in the habit of having in turn assigned to them pmonera 
charged irith felony, whom they sold for their own benefit to 
be transported to Barbadoea. In addressing tlie grand jury, 
(while he complained of a fit of the stone, and was seemingly 
under the excitement of Hquor,) he said, — 

" I find a special commission is an unusual thing here, and 
relishes very ill ; nay, the very women slorm at it, for fear we 
should take the upper hand of them too ; for hy-lhe-bye, gen- 
tlemen, I hear it is much in fashion in this city for the women 
to govern and bear sway." Having pnused the mild and pa- 
ternal rnle of King James, he thus proceeded : " On the other 
hand, up starts a puppet prince who seduces the mobile into 
rebellioii, mto which tJiej aie easily bewitehed ; for I say re- 
bellion IS like the sin of witchciaft. This man, who had as 
little title to the crown as the least of you, (for I hope you 
aiP all legitimite,) being overtaken by justice, and by the 
goodnes'j ot Li's piince brought to the scaffold, he has the con- 
fidence, (good God, that men -should be so impudent !) to say 
that God Almighty did know witli what joyfulness he did die, 
(a traitor !) Great God of heaven and earth ! what reason 
have men to rebel? But, as I told you, rebellion is like the 
sin of witchcraft : Fear God and honor the king is rejected 
for no otiier reason, as I can find, hut that it is written in St. 
Peter. Gentlemen, I must tell you I am afraid that this city 
hath too many of these people in it, and it is your duty to find 
them out. Gentlemen, I shall not stand complimenting with 
you ; I shall talk with some of you before you and I part, I 
tell you i I tel! you I have brought a besom, and I will sweep 
every man's door, whether great or sraaU. Certainly, hei-e 
are a great many of those men whom they call Trimmers ; a 
Whig is but a mere fool to those ; for a Whig is some sort of a 
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subject in comparison of these; for a Trimmer is but a cow- 
ardly and base-spivited "Whig ; for the Whig is but the jour- 
neyman preutice that is hired and set over the rebellion, whilst 
the Trimmer is airaid to appear in the cause." He then opens 
his charge against the aldermen for the sale of convicts, and 
thus continues ;" Good God! where am I? — in Bristol? 
This city it seems claims the privilege of hanging and draw- 
ing among themselves. I find you have more need of a spe- 
cial commission once a month at least. The veiy magistrates, 
that should be the ministers of justice, fall out with one an- 
other to tlisi degree they will scareely dine togefJier ; yet I 
find they can agree for their interest if there be but a kid in 
the case ; for I hear the trade of kidnapping is much in re- 
quest in this city. Tou can discharge a felon or a traitor, 
provided they will go to Mr. Alderman's plantation in the 
West Indies. Come, come, I find you stink for want of rub- 
bing. It seems the dissentere and fanatics fare well amongst 
you, by reason of tlie favor of the magistrates ; for example, 
if a dissenter who is a notorious and obstinate offender cornea 
before them, one alderman or another stands up and says, Se 
is a good man, (though three parts a rebel.) Well, then, for 
the sake of Mr. Alderman, he shall be fined but five shillings. 
Then comes another, and up stands another goodman alder- 
man, and says, I know him to he an honest man, (though rather 
worse than the former.) Well, for Mr. Alderman's salie, he 
shall be fined but half a crown ; so manus manum fncat ; 
you play the knave for me now, and I will play the kuavo for 
you by and by. I am ashamed of these things ; but, by 
God's grace, I will mend them ; for, as I have told you, I 
have brought a brush in my pocket, and I shall be sure to rub 
the dirt wherever it is, or on whomsoever it sticks." " There- 
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upon," says Eoger Nortb, " he turns to the mayor, aMOutred 
with his scarlet and fiirs, and gave him all the Ul names that 
scolding eloquence could supply ; and so, with rating and star- 
iiig, as his way was, never left till he made him quit the hench 
and go down to the criminal's post at the bar; and there he 
pleaded for himself as a common rogue or thief must have 
done ; and when the mayoi' hesifated a little, or slackened his 
pace, he bawled at him,-and stamping, called for his guards, 
for ho was still general by commission. Thus the dtizens 
saw their scarlet chief magistrate at the bar, to their infinite 
terror and amazement." 

Only three were executed for treason at Bristol ; bat Jef- 
freys looking at the end of his campaign to the returns of the 
enemy killed, had the satisfaction to find that they amounted 
to three hundred and thirty, besides eight hundred prisoners 
ordered to be transported.* 

He now hastened homewards to pounce upon the great 
seal. In his way through Somersetshire, with a regiment of 
dragoons as his life-guards, the mayor took the liberty to say 
that there were two Spokes who had been convicted, and that 
one of these left for execution was not the one intended to 
suffer, the other having contrived to make his escape, and that 
favor might pei-haps still be shown to him whom it was in- 
tended to pardon. " Ko ! " said the general-judge ; " his 
family owe a Ufe ; he shall die for his namesake ! " To ren- 
der such narratives credible, we must recollect that his miud 
was often gi-eatly disturbed by fits of the stone, and still more 
by intemperance. Burnet, speaking of his behavior at this 
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time, says, "He was perpetuaOy either drunk or in & rage, 
liker a fury than the zeal of a judg''." 

I shall eonclude my sketch of Jeffreys as a criminal judge 
with his treatment of a prisonei' whom he was eager to hang, 
hat who escaped with life. This was Prideaux, a gentleman 
of fortune in the west of England, who had been apprehended 
on the landing of Monraoutii, for tio other reason than that his 
father had been attorney general under Cromwell, A reward 
of five hundred pounda, with a free pardon, was offered to 
any wit: eeses wl o would give evidence oeoinst liim ; but none 
could be found and he wai di chaiged Afterwards, two 
convicts were pievoilcd upon to lay that they liad seen 
liim take some pait m the msariect on -md he was ag^n cast 
into prison His friends -jlarmed for his safety, though con- 
vinced oi his innocence tncd lo piocure a pardon foi' him, 
nhen thej were told that nothing coull be done for him, as 
the ting liil gven him to ttn, chief ju lice," (the familiar 
phi'tsp foi the grint of au e tato ibout to be forfeited.) A 
negotiation w is then opened with Jennmga the avowed agent 
of Jeffiejs for the salc^ of pai Ions ind the sum of fifteen 
thou ind pou ids m is actually pa 1 to liim by a banker for the 
delivaante of a min whose destiutt on could not be effected 
by any peivei'aon of the foimahtieo ot Hw* 

There is to be found only one defender of these ati-ocities. 
"I have indeed sometimes thought," says the author of A 
Caveat against the Whigs, " that in Jeffreys's western circuit 
jnaljee went too far before mercy was remembered, though 
there was not above a fourth part executed of what were 
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convicted. But wben I consider in what manner several of 
ftose lives then spared were aiterwarda spent, I cannot but 
think a little more hemp might have been usefully employed 
upon that occasion."* 

A great conti-ovei'sy has arisen, " who is chiefly to be 
blamed — Jeffreys or James?" Sheffield, Duke of Euoting- 
ham, declares that " the king never forgave the cruelty of the 
judge in executing such multitudes in the west against his ex- 
press orders." And reliance is placed by Hume on the asser- 
tion of Roger Noj'th, that his brother, the lord keeper, going 
fo the king and moving him " to put a stop to the fury which 
was in no respect for his service, and would be counted a 

« Perhaps this writer hsd in his eye the case of John Tutchin, a noted 
polilica! writer, aatirized by Pope, n mere boj at the tims of tJie rebellion, 
and of whose case Maoaulay ^ises the following aceonnt : " A still more 
fiTghtfu! sentence wna passed on n lad named Tutohin, who was tried fol 
sedidous words. Ha was, as usual, interrupted in his defence by ribaldry 
and ecutrility from, the judgment seat. ' Yon are a rebel ; and all your 
family ha-ve been rebels since Adam. They tell me that you are a poet. 
I'll cap verses with yon.' The sentence was, that the boy should be im- 
prisoned seven years, and should, during that period, be flogged thiDi^h 
every market town in Dorsetshire every year. The women in the gallerioa 
burst into tears. The clerk of the arraigns stood np in great disorder. 
' My lord,' said he, ' the prisocer ia very yoiiug. There are many niar- 
ket towns in our county. The sontQnoB amounts to whipping once a fort- 
night tor seven years.' ' If he is a young man,' said Jaffroys, 'ha ia an 
old rogue. Ladies, you do not know the villain as well as I do. The pun- 
ishment is not half bad enough for hiro. All the interest in England shall 
not alter it.' Tutchin, in hia despair, petitioned, and probably with sincer- 
ity, that lie might be hanged. Fortunately for him, he was, just at thia 
conjuncture, taken Ul of the small poa, and given over. As it seemed 
highly improbable that the sentence would ever be esecuted, the chief jus- 
tice consented to remit it in return for a bribe which reduced the prisoner 
to poverty. The temper of Tntchin, not miginally very mild, was esasper- 
ated to madness by what he had undergone. He lived to be known as one 
of the most acrimonious and pertinacious enemies of the house of Stuart 
and of the Tory party." — Ed. 
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carnage, not luw or justice, ordei-s went to mitigate t!ie jiro- 
ceedinga." 

I have already demonstrated that this last assertion is a 
mere inTention,* and though it is easy to fix deep giiift on the 
judge, it is impossible to escnlpate the monarch. Burnet rays 
that James " had a particular account of his proceedings writ 
to him every day, and lie took pleasure to I'elate them in the 
di'iiwing-room to foreign ministers, and at his (able, calling it 
Jeffreys's campaign ; speaking of all he had doue in a 
Btyle that neither became the majesty nor the mercifulDesa of 
a great prince." JelTreys himself, (certainly a very suspicious 
witness,) when ia the Tower, declared to Tutchin that " Lis 
instructions were much more severe than the execution of 
them ; and that at his return he was snubbed at court for be- 
ing too merciful." And to Dr. Scott, the divine who attended 
him on his death bed, he said, " Whatever I did then I did by 
express orders ; and I have this furlher to say for myself, that 
I was not half bloody enough for him who sent me Ihitbei'." 
"We certainly know fi-om a letter written to him by the Earl 
of Sunderland at Dorchester, that " the king approved en- 
tirely of al! his proceedings." And though we cannot believe 
that he stopped short of any severity which he thought would 
be of service to himself, tliere seems no reason to doubt (if 
that be any palliation) that (liroughout the whole of these 
proceedings his object was to please his master, whose dispo- 
sition was now most vindictive, and who thought that, by 
such terrible examples, he should secure to himself a long and 
quiet reign.t 

* Ante, p. 000. 

t One of the strongest testiinoiiics against Jamea ia his own letter to the 
Prince of Orange, dated Sept. 24, 168-5, in which, after giting him a long 



istenjy Google 



S2u ATllOCIOUS JUDGES. [A. D.IMS, 

Tlie two were equally criminal,'* and both bad their reward. 
But in the first instance, and tili the consequences of such 
wicketlnesg and folly began to appear, tbey met eacli otber 
with mutual joy and congratulations. Jeffreys returning from, 
the west, by royal command stopped at Windsor Castle. He 
arrived there on the 28th of September; and after a most 
gracious reception, the great seal was immediately delivered 
to him with the tide of lord chancellor. 

We learn from Evelyn that it had been three weeks in the 
king's personal custody. "About aix o'clock came Sir Dud- 
ley North and his brother Koger North, and bi-ought the great 
seal from my lord keeper, who died the day before. The king 
went immediately to council, every body guessing who was 
most likely to succeed this great officer; most believed it 
would be no other than Lord Cliief Justice Jefii-eys, who had 
BO rigorously prosecuted the late rebels, and was now gone 



iiecount of hia tox-himtiiig, he sajs, " As for news, there is little alining, 
but that the lord chief justice liaa almost done his campidgn. He iias 
already condemned fleveral huadreda, acme of which ate already executed, 
some are to be, and the othera sent to the plantations." — Dalrymple's 
App. part it. IQd. Tha only pnblio man who ahoived any bowela of com- 
■passion amidst these hon-ora waa Lord Snnderlnnd. "Whig patty writors 
are at great paina to exculpate Pollasfen, the great Whig lawyer, who con- 
ducted all these pi-oseeutione on counsel fur the crown ; hnt I think he 
cornea in fur no smalt sbare of the infamy then incun'ed, and he mnst be 
ctmaidered aa principal aide de camp to Jsffreys in the mesiem eampaiga. 
He ought to have fold the jury that there waa no case against the Lady 
Lisle, and wlieu a few exsmplea had been made, he ought to have stopped 
the piDsecutions, or have thrown up his briefs. 

• I hope I have not been prejudiced in my estimate of James'a character 
by the cansidaration that when acting aa regent in Scotland he issued an 
order (afterwards recalled) for the utter auppi-easion of tho name ot CiMP- 
BELL, " which," says Mackintosh, " would have amounted to a proscrip- 
tion ot several noblemen, a considerable body of gentry, and the most nu- 
merous and powertiil tribe in the kingdom." 
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the western circuit to punish the rest that were secured in the 
Beveral counties, find waa now near upon hia return." 

The Loadon (iazette of October 1, 1685, contains the fol- 
lowing notice ; 

" Windsor, Sept. 28. 

" His majesty taking into his royal consideration the many 
eminent and feithful sei-vices which the Eight Honorable 
George Lord Jeffreys, of Wem, lord chief justice of England, 
has rendered the crown, aa well in the reign of the late king, 
of ever blessed memory, as since his majesty's accession to 
the throne, was pleased this day to commit to him the custody 
of the great seal of England, with the title of loi-d chancellor." 

The new lord chancellor, having brought the great seal with 
him from Windsor to London, had near a month fo prepare 
for the business of the t«rm. 

He had had only a very slender acquaintance with Chancery 
proceediags, and ha was by no means thoixiughly grounded in 
coramon-law learning ; but he now fell to the study of equity 
pleading and practice, and though exceedingly inferior to his 
two immediate predecessors in legal acquirements, his natural 
shrewdness was such that, when entirely sober, he coafrived 
to gloss over his ignorance of technicalities, and to arrive at 
a right decision. He was seldom led into temptation by the 
occurrence of cases in which the interests of political paities, 
or religious sects, were concerned ; and, as an equity judge, 
the multitude rather I'egarded him with favor. 

The public and the pi'ofession were much shocked to see 
such a man at the head of the law ; hut as soon as he waa 
installed in his office, there were plenty ready enough to gather 
round him, and, suppressing their real feelings, to load, him 
with ilattery and to solicit him for fovors. 
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Evelyn, who upon his appointment as chief justice, describes 
him as " moat ignorant, but moat daring," now assiduously culti- 
vated his notice ; and, having succeeded in getting an invitation 
to dine with him, thus speaks of him : 

"nut Oct., 1G85. 

" I dined at our gi-eat Lord Chancelloi; Jeffreys's, who used 
me with much respect. Tliis was the late chief justice, who 
had newly been the western circuit to try the Monmoulh con- 
spirators, and had formerly done such severe justice amongst 
the obnoxious in Westminster Hall, for which his majesty 
dignified him by ci-eating him first a baron, and now lord 
chancellor ; is of an assured and undaunted spirit, and has 
served the court interest on al! hirdiest occasions , is of nature 
civil, and a slave of the court 

The Tcry fii-st measure winch James jroposed to his new 
chancellor was, literally the hinging of an ilderms,n He 
was still afraid of the mutinous spirit of the city which with 
out some fresh teiTort might agam break out alihough the 
charters were destroy d and no sufficient atonement had yt-t 
been made for the hostility constinlly mAnife&ted bj the me 
tropolis to the policy of his ftmily lot halt a century Hi'' 
majesty proposed that Alderman Clayton i lery tioubleiome 
agitator, should be selected as the victim The chancellor 
agreed that " it was very fit an example should be madf as 
Lis majesty had graciously proposed but if it were the same 
thing (obis majesty, he would ventuie to suggpst iditFeicnt 
choice. Aldermau Clayton was a bad subject, hut Alderman 
Comish was still more troublesome, and more dangerous." 
The king readily acquiesced, and Alderman Comish was 
immediately brought to tiial before a packed jury, and exe- 
cuted on a gibbet erected in Cheapside, on pretence that some 
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years before lie had been concerned in the Eyehoiise plot. 
The apologists of Jeffreys say (and as it is the only alleged 
instance of his gratitude I have met with, I have great pleasure 
in recording it) that he was induced to save Sir Eobert C3ay- 
ton from recollecting that this alderman had been his pot 
companioD, and had greatly assisted him in obtainiog the 
office of common seijeant. 

Monmouth's rebellion in England, and Argyle's in Scotland, 
being put down, and the city of London reduced to subjec- 
tion, James expressed an opinion, in which the chancellor 
concurred, that there was no longer any occasion to disguise 
the plan of governing by military force, and of violating at 
pleiisure the solemn acts of the legislature. Parliament re- 
assembled on the 9th of November, when Jeffreys look hia 
seat on the woolsack. The king alone (as had been concerted) 
addressed the two houses, and plainly told them that he could 
rely upon " nothing but a good force of well disciplined troops 
in constant pay," and that he was determioed to employ "offi- 
cers in the ai-my, not qualified by the late tests, for their em- 
ployments." 

When the king had withdi-awa, Lord. Halifax rose, and 
said, sarcastically, " They had now more reason than ever to 
give thanks to his majesty, since he had dealt so plainly with 
them, and discovered what he would be at." 

This the chancellor thought fit to take as a serious motion, 
and immediately put the question, as proposed by a noble 
lard, " that an humble address be presented to his msyesty to 
thank him for his gracious speech from tie throne." No oue 
ventured to offer any remark, and it was immediately carried, 
nemine dissenftente. The king returned a grave answer to the 
address, ■' That he was mucli satisfied to find their lordships 
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were so well pleased with what he said, and that he would 
never offer any thing to their house that he should not be 
convinced was for tiie true interest of the kingdom." 

But the lords very soon discovered the false position in 
which they had placed themselves, ind the bishops were par- 
tieulariy scandalized at the thought that they were supposed 
to have thanked the king for -uinonncing ■» pnncipie upon 
■which Papists and Dissenters might be intioduLcd into every 
civil office, and even into ecclesiastical benefices. 

Accordingly, Compton, Bishop of London, moved " that a 
day might be appointed for tating his majesty's speech into con- 
sideration " and said " that he spoke the united sentiments of 
the Episcopal bench when he pronounce I the tct act the ch ef 
seeuntj of the e&ttblished eUuieh This noed i lery long 
and mo^t animated debate at which King James to hi^ gieat 
mortification was present. Sundeilind and the popishly 
inclined minister objected to the legnlai tj of the pioceed 
ing uigm^ that having given th-u ks Jor the speech they 
muit be liken to hA\p already conoide cd it and pieelukd 
themselve'f horn hndmg fault with any pait of i( The lords 
Halifax, Nottingham, and Mordaunt, on the other side, treated 
with scorn the notion that the constitution was to be sacrifiued 
to a point of fbiTn, and, entering into tlie merits of the ques- 
tion, sliowed that if the power which the sovereign noiv, for 
the first lime, had openly claimed were conceded to him, the 
rights, privileges, and property of the nation lay at his mercy. 

At last the lui'd chancellor left the woolsaclt, and not only 
bitterly attacked the regularity of the motion after a unani- 
mous vote of thanks to the king for his speech, but gallantly 
insisted on the legality and expediency of the power of the 
sovereign to dispense with laws for ihe safety and beneflt of 
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the state. No lord chancellor ever made such an unfortunate 
exhibition. He assumed the same arrogant and overbearing 
tone with wliieli he bad been accustomed from the bench to 
browbeat jmies, counsel, ■witnesses, and prisoners, and he 
launched out into the most indecent personalities against his 
opponents. He was soon taught fo know his place, and that 
frowns, noise, and menaces would not pass for arguments 
there. While he spoke lie was heard with marked disgust by 
all parts of the house ; when he aat doATn, being required to 
retract his words by those whom he had assailed, and fiading 
all tlic sympathies of the House against him, he made to each 
of them an abject apology, " and he proved by his behavior 
that insolence, when checked, naturally sinks into meanness 
and cowardice." 

The ministerialists being afraid to divide the House, Moaday 
following, the 23d of November, was fixed for taking the 
king's speech into consideration. But a similar disposition 
having been shown by the other Housp, before that day Par- 
liament was prorogued, and no other national council met 
till the Convention Parliament, afier the landing of King 
■William. 

James, far from abandoning his plans, waa more resolute to 
carry them into effect. The Earl of Kochester, his own 
brother-in-law, and others who had hitherto stood by him, 
having in vain remonstrated against his madness, resigned 
their offices ; but Jeffrej's still recklessly pushed him forward 
in his headlong carpei'. In open violation of the lest act, four 
Catholic lords were introduced into the cabinet, and one of 
them, Lord Bellasis, was placed at the head of the treasury 
in the room of the Protestant Earl of Rochester. Among 
Sttch colleagues the lord chancellor was contented to sit in 
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council, and the wonder is that he did not follow the example 
of Sunderland and other renegades, who at this time, to please 
the king, professed to change their reli^on, and were recon- 
ciled to the church of Rome. Perhaps, with his peculiar 
sagacity, Jefl'reys thought it would be a greater sacrific* in 
the king's eyes to appear to be daily wounding his conscience 
by submitting to meisures which he must be supposed in- 
wardly to condemn 

As a giinU cmp rfetat, he undertook to obtain a solemn 
decision of the judge*: in fiivor of the dispensing power,* and 
for this puipose a ticiitioos action was brouglit against Sir 
Edward HaSes, the lieutenant of the Tower, an avowed Roman 
Catholic, in the name of his coachman, for holding an office 
in the army witliout having talcen the oath of supremacy, or 
re e d the sacrament according to the rites of the church 
of Lngl n 1 r signed the declaration against transabstantia- 
J ff js had put the great seal to letters patent, author- 
1 1 old fbe office without these tests, " non obstante " 

th t f Parliament. This dispensation was pleaded in bar 
of tlie action, and upon a demurrer lo the plea, «vfter a sham 
ai-gnment by counsel, all the judges except one (Bi on St eet) 
held the plea to be sufficient, and pronounced i dg neat for 
the defendant. It was now proclaimed at cou t Iha the h v 
was not any longer an obstacle to any acl erne that i ght be 
thought advisable. 

• This " diapensing power " claimed by JeHVeys and the English judges 
for James II. was but a trifle corojiared to tlie " (Uspenslng power " re- 
cently claimed by some of our American Inivyora and judges for acta of 
Congress. All that was claimed for James was, power to dispense with 
acta of Parliament, while onr American improvers npon tills doctrine go so 
far as to claim for Congress a power to diEpense with and supersede the 
laws of Goi — EA 
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Tlie Eirl of Ciwllemaine w t t E m gularly 

commissioned as ambassador till tl p p p pal 

nuneio bemg reciprocally re dtSJes Et 
sumiQg that religion waa n mb jc d h g t t 
beineen the two com-ts, ho mp 1 1 pxi d g 

might be, I do not think tha h k 1 h 1 11 ai 

liable to be blamed, as they h Ij 
foi hai mg in this instance v I d 
all those are examined which h d i 
raent of the reformation dow t th 
piobably be found that none f h 
diplomatic inlercourse with h p p h w t tl 

provisioQS may be against re b lis d mg y th g 

111 deiogalion of the king's sup macy 

There can be no doubt of the illegality of the next measure 
of the king and the chancellor. The Court of High Com- 
mission waa revived with some slight modification, although it 
had been abolisiied ia the reign of Charles I. by an act of 
Parliament, which forbade the erection of any similar court ; 
and Jefireys, having deliberately put the great seal to the pat- 
ent creating this new arbitrary tribunal, undertook to preside 
in it. The commissionei-s were vested with unlimited jm-is- 
diction over the church of England, and were empowered, 
even in cases of suspicion, to proceed in qui si tonally, like the 
abolished court, " notwithstanding any law or statute to the 
contrary." The object was to have all ecclesiastics under 



• Whether diplomatie ii 
pends upon the constrnction to be put npon the words, " shall hold coirt- 
mmaon with the see or church o( Borne" in the Bill of Rights. This 
seems to refer V> spiritual communion only, or the queen would hold com- 
munion vitb the successor of Mahomet by appointing an ambassador to 
the sublime poite. 
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complete control, lest any of them sliouid oppose the Jnfended 
innovations in religion.* 

Jeffreys aekcted as his first victims, Sharp, rector of St. 
Giles's, called the " railing parson," who had made himself 
very ohnoxious to the government by inveighing against the 
errors of Popery — and Compton, Bishop of London, his dio- 
cesan, who had raised the storm against the dispensing power 
in the House of Lords. A mandate was issued to the hishop 
to suspend the rector, and this being declined on the ground 
that no man can he lawfully condemued till he has been 
heard in his defence, botK were summoned before the higii 



The bishop appearing, and being asked by the chancellor 
why he had cot obeyed tie king's orders by suspending Dr. 
Sharp, prayed time to prepare his defence, as his counsel 
were on the cii'cuit, and he begged to have a copy of the 
commission. A week's time was given ; but as to tbe com- 
mission, he was fold " all the coffee-houses had it for a penny." 
On the eighth day tie business was resumed ; but the bishop 
still said he was unprepared, having great difficulty to procure 
a copy of the commission ; when the chanceOor made him a 
bantering apology, " My lord, in telling you our commission, 
was to bo seen in every coffee-house, I did not speak with any 
design to reiiect on your lordship, as if you were a haunter 
of coffee-houses. I abhor the thoughts of it ! " A further 
indulgence of a fortnight was granted. 

At the day appointed, the bishop again appeared with four 



" The atrong analogy between these ecolesiastioal cnmmisaioners and 
our recent Amerlean slave catching commissioners, both in powers, method 
oi procedure, and object arrived at, has been already refen^d to, and can 
hardly fail to strike the teader. — Ed. 
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doctors of Ihe civil Ian-, wlio ivci-e so frightened, that they 
hardly dared fo say a word for him ; but he himself firmly, 
though mildly, wgued, " that he had acted j'unsperitorum 
consilio, and couM not have had any bad motive ; that he 
should not have been juatifled in obeying an illegal order ; 
that he had priVately recommended to Dr. Sharp not to 
preach ; that this advice had been followed, so that the king's 
wisii was complied with ; and that if ho had committed any 
fault, he ought to be tried for it before his archbishop and 
brother bishopa." 

Several of the commissioners were inclined to let him off 
with an admonition; but Jeffreys obtained and pronounced 
sentence of suspension during the kind's pleasure, both on the 
bishop and the recior.* 

There was another political tiial where justice was done to 
the accused, although Jeffreys pi-esided at it. A charge was 
brought against Lord Delamere, the head of an ancient family 
iu Cheshire, that he had tried to excite an insurrection in 
that county in aid of Monmouth's i-ehellion. An indictment 
for high treason being found against him, he was brought to 
trial upon it before Jeffreys, as lord high steward, and thirty 
peera-triei's. The king was present, and was very desirous 
of a conviction, as Lord Delamere, when a memher of the 
House of Commons, had taken an active part in supporting 
the exclusion bill. 

Jeffreys did his best to gratify this wish. According to 



« Judge Kane, in Pasamoie Williamson's case, wont furtlior than that. 
Beeanee he refused to obey the maoaate of Judu;e Kano to prodace in his 
court certain persona oTer whom he had no control, ■nith a view to their 
siurender to slaTery, Judga Kane, under the name of a oonlempt, sonteiiced 
liim to aa indelinitB imprisonment . — Ed. 



istenjy Google 



336 ATROCIOUS JUDGES. (A. D.IOM. 

the Isabit lie had lately acquired in the west, he at firet tried 
to induce the noble prisoner to confess, in the hope of pardon 
" from the king's known clemency." " My lord," said he, 
" if you are conscious to yourself that you are guilty of this 
heinous crime, give glory to God, make amends to his vice- 
gerent the king, by a plaia and full discovery of yom- guilt, 
and do not, by an obstinate persisting in the denial of it, pro- 
voke the just indignation of your prince, who has made it 
appear to the world that his inclinations are rather to show 
mercy than inflict punishment." 

Lord Delamere, to ease his mind from the anxiety to know 
whether the man who so spoke was to pronounee upon his 
guilt or innocence, said, " I beg your grace would please to 
satisfy me whether your grace be one of my judges in con- 
currence with the rest of the loi-ds." L. H. Steward. — " No, 
my lord, I am judge of the court, but I am none of your 

A plea to the jurisdiction being put in, Lord Delamere 
requested his grace to advise with the other peers upon it, as 
it was a matter of privilege. L. H. Steward. — " Good my 
lord, I hope you that are a prisoner at the bar are not to givo 
me direction who I should advise with, or how I should de- 
mean myself here." 

This plea was properly overruled, and not guilty pleaded, 
when his grace, to prejudice the peers-triers against the noble 
prisoner as a notorious exclusionist, delivered an inflammatory 
address to tliem before any evidence was given. 

» When a peer is tried in Pai'lianient before tlie House of Lords, the 
lord high steward TOtBS like the rest of the peers, who have all a right to 
be present ; hut if the trial be out of Parliament, the lord high steward is 
onljr the judge to gire direction in point of law, and the Terfliot is by the 
lords triers spocially Summoned. 
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To create a furtlier prejudice, poor Lord Howard was called 
to repeat once more liis oft-told tale of the rjehouae plot, with 
which it was not pretended that the prisoner had any connec- 
tion. The charge in the indictment was only supported by 
one wifness, who himself had been ia the rebellion, and who 
ewore that Lord Delamere, at a time suid place which he 
specified, had sent a message by him to Monmouth, asking a, 
supply of money to maintain ten thousand men to be levied 
in Cheshire against King James. An alibi was clearly 
proved. Tet his grace summed up for a conviction, and took 
paius, " for the sake of the numerous and great auditoiy, that 
a mistake in point of law might not go unrectified, which . 
seemed ta be urged with some earnestness by the noble lord 
at the bar, that there I's a necessity there should be two positive . 
witnesses to convict a man of treason." 

To the honor of the peerage of England, there waa a 
unanimous verdict of acquittal, James himself even allowed 
this to be right, wreaking all his rengeance on the witness 
for not having given better evidence, and swearing that he 
would have him first convicted of perjury, and then hanged 
for treason. Jefireys seems to have struggled hard to behave 
with moderation on this trial ; but hb habitual arrogance 
from time to time broke out, and must have created a disgust 
among the peers-triers very favorable to the prisoner. 

Jeffreys, still pretending to be a strong Protestant, eagerly 
assisted the king in his mad attempt to open the church and 
the universities to the intrusion of the Catholics. The fellows 
of Magdalen College, Oxford, having disobeyed the royal 
mandato to elect, as liead of their college, Anthony Farmer, 
who was not qualified by the statutes, and was a man of 
infamous cliaracter, and having chosen the pious and learned 
29 
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Hough, were summoned before tbe Court of Ecclesiastical 
Commission, Jeffreys observed Itat Dr. F^rfax, one of 
their number, bad not signed the answer of the college to the 
charge of disregarding the king's recommendatioo. Fiiivfax 
asking leave to explain his reasons for declining to sign the 
answer, Jeffreys thought that he was willing to conform, and 
exclaimed, "Ay, this looks like a man of sense, and a good 
subject. Let's hear what he will say." Fairfax. — " I don't 
object to the answei', because it is tlie vindication of my col- 
lege ; I go further ; and as, according to tbe rules of the 
ecclesiastical courts, a libel is given to the party that he may 
know the grounds of his accusation, I demand that libel ; for 
I do not know otherwise wherefore 1 am called here, and 
besides, this affair should be discussed in "Westminster Hall-" 
Jeffreys, — " Ton are a doctor of divinity, not of law." — 
Fairfax, — " By what authority do you sit here ? " Jeffreys. 
— " Pray, what commission Lave you to be so impudent in 
court ? This man ought to be kept in a dark room. Why 
do you suffer him without a guardian ? Why did you not 
bring liim to me ? Pray let my officers seize him." 

Three members of tbe ecclesiastical commission were sent 
to Oxford to represent tliat formidable body, and they an- 
nulled the election of Hough, expelled the refractory fellows, 
and made Magdalen College, for a time, a Popish establish- 
ment — the court in London, under tlie presidency of Jeffreys, 
confirming all their proceedings. 

The lord chancellor next involved the king in the prosecu- 
tion of the seven bishops, which, more than any other act of 
misrule during his reign, led to his downfall,* On the 25tii 
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of April 1688 a i pw lechration of indalgenLe c^meout 
underthe great s^al ind th^t it might be the rano geueially 
known and obeyed an order was sent from the counc 1 to all 
biiihojia in England enjoioing that it should be lead by the 
clergy la all charches and chapels within then diOLesea during 
divine service Apetition signed by bancroft the aichhishop, 
ind SIX othei prelates naa laid beiore the king praying la 
jeapectful langnage that the cleigy might be excused from 
leiding the declaiition not becanie they weie wanting id 
duty to the aoveieign oi in tendeinett to the dissenters but 
because it w « founled upon the diapensing powei wluch 
liad often been declaied lUegil in Pailiiment and on that 
aicount they coild not ii prudence honor oi conacience le 
such paities to it IS the reidtg oi it in the church would 
imply 

Even the E 111 of bunderUnl aid Tithei Petci r picseat 
ed to the kiUjj the I'ln^^ei of aii ivin^ the whole chuich of 
England igiin^t the authoiitj ot the crown, and idvised hini 
that the bishops should merely be admomshpd to be mjie 
complnnt But with tl e concurrence of Jcftieys he resolved 
to Tisit them with condign punisliment and they were oidered 
to appear before Ihe council with a vie \ to obtain evidence 
against them as the petition hid leen piivately piesented to 
the king When they entered the council chamber JeSieys 
said to them Do you own the petition ? Aftei some 
hesitation, the archbishop confessed that he wrote it, and the 
bishops, that they signed it. Jeffreys. — " Did you publish 
it ? " They, thinking he referred to the printing of it, of 
which the king had loudly complained, denied this very reso- 
lutely ! hut they admitted that they had delivered it to Ihe 
king at Whitehall palace, in the county of Middlesex. This 
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was considered enough, to fix them with a publication, in 
point of law, of the supposed libel ; and Jeffreys, after lec- 
turing them oa their disloyalty, required them to enter into 
a recognizance to appear before the Court of King's Beiicli, 
and answer the high misdemeanor of which they were guilty. 
They insisted that, according to the privileges of the House 
of Peers, of which they \ re members they could not law- 
fully be committed, anil weie nut bound to enter into the 
required recognizance. Jeftrcja thieatened to commit them 
to the Tower as public dclmquents Aichhishop. — "We are 
ready to go whithersoever hi majesty may be pleased to send 
us. We hope the King of kiag will be our protector and our 
judge. We fearnought fiom aan ■\nd having acted accord- 
ing to law and our consciences no punishment shall ever be 
able io shake our resolutions." 

If this struggle could have been foreseen, even Jeffreys would 
have shrunk from the monstrous impolicy of sending these men 
to jail, on what would be considered the charge of temperately 
exercising a constitutional right in defence of the Protestant 
faith, 30 dear to the great bulk of the nation ; but he thought 
it was too late to i-esile. He therefore, with his own hand, 
drew a warrant for their commitroeni, which he signed, and 
handed round the board. It was signed by all the councillors 
present, except Father Peter, whose signature the king ex- 
cused, to avoid the awkward appearance of Protestant bishops 
being sent to jail by a Jesuit. 

An account of their trial will be found in the next chapter; 
but there are some circumstances connected with their acquit- 
tal in which Jeffreys personally appears. 

Seeing how he had acquired such immense favor, there 
were other lawyers who tried to undermme him by his own 
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arts. One of the most formidalile of these was Sir John Tre- 
vor, miister of the rolls, who, some authors say, certainly 
would have got the great seal had Jamea remained longer on 
the throne, but whom Jeffreys had hitherto kept down by re- 
versing his decrees. The ehaneelloi-'s alarm was now excited 
by a report that Sir William Williams (who, from being 
Speaier of the last Westminster Parliament, and fined ten 
thousand pounds on the prosecution of the Dake of York, 
was become the caressed solicitor general to James II.) 
had a positive promise of the great seal if he could obtain 
a coaviclion of the seven bishops.* His brutal conduct to 
them during the whole trial, which was no doubt reported to 
Jeffreys, would confirm the rumor and increase his apprehen- 
sions. The jury having sat up aO night without food, Are, or 
candle, to consider of their verdict, the loi-d chanceUor had, 
while they were still enclosed, come down to Westminslor 
Hall nest morning, and taken his seat in court. When he 
heard the immense shout adse which soon made the king 
tremble on Hounslow Heath, he smiled and hid his face in his 
nosegay, " as much," observes the relater of the anecdote, "aa 
to say, Mr. Solicitor, I keep my seal." 

However, the part he had taken in sending the bishops to 
the Tower bad caused such scandal, that the University of 
Oxfonl would not have him for their chancellor, although, in 
the prospect of a vacancy, he had received many promises of 
support. The moment the news arrived of the death of the 



* The arrargement ot counsel in tliLa celebrated case was very whim- 
sioaL The bishops were defended hj Pemberton, the es-ehief justice, who 
had presided at several of the lal« state trials, by Levinz, Sawyer, and Finch, 
vrho had conducted Iheia very oppressively for the crown, and by PoUexfan, 
Treby, and Somera, considered steady Whigs. 
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old Duke of Ormond, bia grandson was elected to succeed 
tim ; and next day a mandate coming from court to elect 
Lord Jeffreys, an answer was returned that an election had 
already taken place, whicli could not be revoked. 

Suspectiog that things were now taking an unfavoi-able turn, 
he began privately to censure the measures of the court, and 
to insinuate that the king had acted against bis advice, saying, 
" It will be found that I have done the part of an honest maa, 
but as for tiie judges they are most of them rogues." 

About this time be was present at an event which was con- 
sidered more than a counterpoise to recent discomfitures, but 
which greatly precipitated the crisis by taking away the hope 
of relief by the rightful succession of a Protestant heir. 
Being suddenly summoned to Whitehall, he immediately re- 
paired thither, and found that the queen bad been taken in 
labor. Other councillors and many ladies of quality soon 
arrived, and they were ail admitted into her bedchamber. 
Her majesty seeiaa to have been nmcb annoyed by the pres- 
ence of the lord chancellor. The king calling for him, he 
came forward and stood on the step of the bed to show that 
he was there. She then begged her consort to cover her face 
with his head and periwig ; for she declared " she could not 
be brought to bed, and have so many men look on her." 
However, the fright may have shortened her sufferings ; for 
James III., or " the old pretender," very speedily made bis 
appearance, and the midwife having made (he concerted sig- 
nal that the child was of the wished-for sex, the company 
retreated. 

Considering the surmises which had been propagated ever 
since the queen's pregnancy was announced, that it was 
feigned, and that a suppositious child was to be palmed upon 
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the world, JeiBfreys was lamentably defieieiit ia duty to the 
king in not having recommended steps to convince the public 
Irom the beginning, beyond all possibility of controversy, of 
the genuineness of the birth. When the slory of the " warm- 
ing-pan " had taken hold of the public mind, many witnesses 
were examined before the Privy Council to disprove it, but it 
continued an article of faith with thorough anti-Jacobites dur- 
ing the two succeeding reigns.* 

The birth of a son, which the king had so ardently longed 
for, led to his speedy overthrow. Instead of the intrigues be- 
tween the discontented at home and the Prince and Princess 
of Orange, hitherto regarded as his successors, being put an . 
end to, they immediately assumed a far more formidable as- 
pect. William, who had hoped in the course of a few years 
to wield the energies of Britain against the dangerous ambi- 
tion of Louis XIV., saw that if he i-emaiued quiet he should 
with difficulty even retaia the circumscribed power of Stadt- 
holder of tlie "United Provinces. He therefore gladly listened 
to the representations of those who had fled to Holland to 
escape from tlie tyranny exercised in their native country, or 
who sent secret emissaries to implore his aid ; and lie boldly 
resolved to come to England — not as a militaiy conqueror, 
but for their deliverance, and to obtain the crown with the 
assent of the nation. That he and his adherents might be 
protocted against any sudden effort to crush them, a formida- 
ble fleet was equipped in the Dutch ports, and a considera- 
ble army, which had been assembled professedly for a dif- 
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fercnt purpose wis' t''v\y on a sbnrt iioticP to he embarked 
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the protection of the Virgin, even when Wilhiiin had laaded 
at Torbay. As far as I can discover, from the time when 
Jeffreys received the great seal, he oever originated any meas- 
ures, wise or wicked, and without remonstrance, he heartily 
cooperated in all those suggested by tlie king, however illegal 
or mischievous they might be I do not find the slightest 
foundation for the asseition th'^t, with aU hi'i faults, he had a 
regard for the Protestant religion, which mide him stand «p 
in its defence. The "DecUiation ot Indulgence," to which 
he put the great seal, miglit be impaled to a love of tolera- 
tion, (to which he was a stiangei,) hut wh*t can be said of 
the active part he took m the High Comjoussion Court, and 
in introducing Roman Citholicft into the uanereities and into 
the church ? The Earl of Sunderland, though utterly unprin- 
cipled, was a mail of great diaceinment and courage ; he 
could speak boldly to the Ling, and he hid joined in objecting 
to the precipitate measuiea foi giving asLendancy to his new 
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religion, which had produced this crisis. His seemingly 
forced removal from office he himself probahly suggested, 
along with the other steps now taken to appease the people. 

"Whoever might firet propose thp altered policy, Teffrty- 
was the instrument for carrying it into eflt-et, and theipbv it 
lost all its grace and virtue. He took off the suspension of 
the Bishop of London, and, by a auperiedeut under ihe gieat 
seal, abolished the High Commission Court He annulled ill 
the proceedings respecting Magdalen College, and itsued the 
necessary process for reinstating Dt Hough inil the Piotei 
tant fellows. He put the great seal to a general pardon 

But the reaction was hoped for, aboie ■dl, from the rc^tori 
tion of the city charters. On the 2d of October he spnt a 
flattering message to the mayor and aldeimen to ccme to 
Whitehall in the evening, that they might be piesented at 
court by "their old recorder," Here the king told them that 
he was mightily concerned for the welfaie ot their body, and 
that at a time when invasion threatLncd the kingdom, he wis 
determined to show them his confidence in then loyalty by re 
storing the rights of the city to the state in which they wete 
before the unfortunate quo •warranto proceedmga had been 
instituted in the late reign. Accordingly, on the following 
day a meeting of the Common Countil was called at Guild 
hall, and the lord chancellor proceeded thithei in his b'lte 
carriage, attended by his purse-hearer imce-bearer, and othei 
officers, and after a florid speech, delivered them letters pjttnt 
under the great seal, which waived alt torfei(ure=, revived all 
charters, and confirmed ail liberties the city had eier eniojed 
under the king or any of his ancestors. Great joy was mani- 
fested ; but the citizens could not refrain from showing their 
abhorrence of the man who brought these glad tidings, and 
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on hia rotum they hissed him aud liooted him, and gave him. 
a foretaste of the violence he was soon to experience from au 
Englhli mob. 

The forfeited and snirendered charters were likewise re- 
stored to the other corporations in England. These popular 
acts, however, were generally ascribed to fear, and the coali- 
tion of all parties, including the preachers of passive obedi- 
ence, to obtain a permanent redress of grievances by force, 
conlinned reaolule and unshaken. 

When William landed, the frightful severities of Jeffreys in 
the west had the effect of preventing the populace from flock- 
ing to his standard, but he met with no opposition, and soon 
persons of great consideration and influence sent in their ad- 
hesion to Lim. 

When we read in history of civil commotions and foreign 
invasions, we are apt to suppose that all the ordinary business 
of life was suspended. But on inquiry, we find that it went 
on pretty much as usual, unless where interrupted by actual 
violence. While the Prince of Orange was advancing to the 
capital, and James was marching out to give him battle, if his 
army would have stood true, the Conrt of Cliancery sat regu 
larly fo hear " exceptions " and " motions for tim p d 
and on the very day on which the Princess Anne fl N 

tingham, and her unhappy father exclaimed, in th my 

of his agony, " God help me 1 my own children ha rsak 
me," the lord chancellor decided that " if an mim a 
pays a debt due by bond before a debt due by a d 
equity, he is still liable to pay the debt due by th d 

• Mib NoTember, 1688. 2 Veraoii, 83, Searle m. Lane. Bj a teference 
to the minnte boolts in the registrai''a office, it appears that Jel&eys sat 
again on Mnnday, Nor. 26, when he dBcided Din-al v. EdiDords, a ctiae on 
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Change of dynasty was not yet talked of, and the cry was 
for " a free Parhanient " To meet this, the king resolved to 
call oM in hia own name; and the last use which JefFreya 
made of the great seal was by sealing writs for the election of 
members of the House of Commons, who were ordered to 
meet on the loth of January following. 

This movemeat only infused fresh vigor into the Prince of 
Oi-ange, who now resolved to bring matters to a crisis ; and 
James, finding himself almost universally deserted, as tlie 
most effectual way, in his judgment, of annoying his enemies, 
very conveniently for them, determined to leave the kingdom. 
Preparatory to this, he had a parting interview with Jeffreys, 
to whom Jie did not confide his secret ; but he obtained from 
him all the parliamentary writs which had not been issued lo 
the sheriffe, amounting to a considerable number, and these, 
with his owQ hand, he threw into tte fire, so that a lawful 
Parliament might not be assembled when he was gone. To 
increase the coufusion, he required Jefl^rejs to surrender the 
great seal to him, — having laid the plau of destroying it, — 
in the belief that without it the government could not he con- 
ducted. 

All things being {irepared, and Father Peter and the Earl 
of Melfort h-vviiig been informed of his intentions, which he 
still concealed from Jeffiev on the night of the 10th of De- 
cember, James disguised left Whitehall, accompanied by Sir 
Edward Hales whom he afterwards created Earl of Tenter- 
den. London Bridge {v,hi h tbcy durst not cross) being the 

BKoeptiinis, nine in iiumber, giving a aoparafe jndgment on each. Ha did 
not sit on the 27th, hut he did on the 28th, whieh was the laat day of term. 
So lata as ths 8th of December he sat and heard BBveral petitions. In the 
OTBning of this dny the groat saal waa taken ftoin him. 
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only one then over the Thamea, they di-ove in a hackney- 
coach to the Horse Ferry, Westminster, and as they crossed 
the river with a pair of oars, (he king threw the great seal 
inlo the water, aod. thought he had sunk with it forever the 
fortunes of the Prince of Orange, At Vauxhall they found 
horses in readinesa foi them, and they rode swiftly to Pever- 
shaai, where they embaiked fur France. 

Instead of naiiatmg the adventui-es of the monarch, when 
lie was intei'cepted at Feversham, we must confine ourselves 
to what befell the unhappy ex-chancellor. He heard early 
next morning of the royal flight, and was thrown into a state 
of the greatest consternation. He was afraid of punishment 
from the new goYernaient which was now to be established, 
and being asked by a courtier if he had heard " what the 
heads of the Pnnce^ declai-ation were," he answered, "I am 
sure th'^t mi/ head is one whatever the rest maybe," He 
dreaded atiU moio the fuiy of the mob, of which the most 
alarming accounts WLie '^oon brought him. In the existing 
statt, of anaichy almo'it the «bole population of the metrojK)- 
lia ciowded into the streets m quest of intelligence ; the ex- 
citement was unexampled ; there was an eager desire to pre- 
vent the king's evil councillors from escaping along with him ; 
and many bad characters, under a pretence of a regard for the 
Protestant religion, took the opportunity to gratify their love 
of violence and plunder. 

The first object of vengeance was Father Peter ; but it was 
found that^ in consequence of the information of (he king's in- 
tentions conveyed to him and the Earl of Melfort, they had 
secretly withdrawn the day before, and were now in safety. 
The pope's nuncio was rescued from imminent peril by the 
interposition of the lords of the Council, who had met, and, 
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exercising temporarily the powers of government, wore striv- 
ing to preserve the public tranquillity. 

The next victim demanded was Jeffreys, who (no one know- 
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recenfly become the attribute of judieia! digaity, instead of 
the old-fashioned coif or black velvet cap, — he cut off his 
bushy eyebrows, wont to inspire such terror, he put on the 
worn-out dress of a common sailor, and he covered his head 
witji an old tarred hat that seemed to liave weathered many a 
blast. 

Thus disguised, as soon as it was dusk ho got into a boat ; 
and the state of the tide enabling him to shoot London Bridge 
without danger, he safely reached the coai ship lying off Wap- 
ping. Here he was introduced to the captain and the mate, 
on whose secrecy he was told he might rely; biit^ as they could 
not sail till next day, when he had examined his berth, he 
went on board another vessel that lay at a little distance, there 
to pass the night. If he had not taken this precaution, he 
30 
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would have been almost immediately in the power of bis ene- 
mies. The mate witl out willing to see «1 ^t became ot him 
hurried on store and tieaohoiouily gv/e infoi mation to some 
peroons who had been in pursuit of 1 m tl it 1 e i is cou 
cealed in the Newcastle collier They applied to justices of 
the peace in the npighhoihood fo i wan int (o airest him, 
which was refused on the giound that no "pecific charge was 
sworn against him They then x ent to the lorUs of the coun 
cil, wliom tbey found sitting and who act lally gave them 1 
warrant to apprehend him for h gh treason undei the belief 
that the safety of the litite leqmred 1 a detention Aimed 
with this, they rptuined to the coil ship m which he had taken 
his psissage, but he was not there, and the captain, a man of 
honor, baffled all their inquiries. 

He slept securely ia the vessel in which he had sought ref- 
uge ; and had it not been for the most extraordinary impru- 
dence, leading to the belief that be was fated speedily to expi- 
ate his crimes, he might have effected his escape. Pivibably 
with a view of indulging more freely his habit of inlemper- 
ance, he next morning came ashore, and made his appear- 
ance at a litUe alehouse bearing the sign of " The Eed 
Cow," in Anchor and Hope Alley, near King Edward's 
Stairs, "Wapping, and called for a pot of ale. When he had 
nearly finished it, still weaiing his sailor's attire, with his 
bat on his bead, he was so rashly confident as to pat his head 
out from an open window lo look at the passengers in the 

I must pi-epare my readers for llie scene which follows by 
relating, in tlie words of Roger North, an anecdote of the be- 
havior of Jeffreys to a suitor in the heyday of .his power 
and aii-ogance. "There was a scrivener of Wflpping brought 
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to hearing for relief against a bummei-y hond." The contin- 
gency of losing all being showed, the bill was going to be dis- 
missed ; t but one of the plaintiff's counsel said that the sci-iv- 
ener was a strange fellow, and sometimes went to church, 
sometimes to conventicles, and none could tell what to make 
of him ; and it was thought he was a trimmer. At that tlie 
chancellor fired ; and 'A trimmer!' said he; 'I Iiave hoard 
much of tliat monster, but never saw oae. Come forth, Mr. 
Trimmer, turn you round, and let us see your shape,' and at 
that rate talked so long Ih t i e poor fellow was ready to 
drop under him ; but at las 1 e b 11 as d missed with costs, 
and he went his way. In tl h II one of his friends asked 
him how he came off. ' Came oft a d he ; ' I am escaped 
from the terrors of that mm f ce h oh 1 would scarce un- 
dergo again to save my life, and I shall certainly liave the 
frightful impression of it, as long as I live' " % 

It happened, by a most extraordinary coincidence, that this 



t i- e. The principal being pnt in hazard, the jntereat was not uBnrioiis. 

t The followii^ is from Maoaulay^s elaborate portrttitiire of JeflrBjs on 
the bench : " All tenderness for the feelings of others, all aelf-respeet, all 
sense of the becoming, were obliterated from liis mind. He ncquired a 
boundless command of the rhetoric in which the vulgai express hatred and 
contempt. The profusion of maledictions and vituperative epithets which 
composed his vocahulavj could hardly have been rivalled in the fish-motket 
or the bear-garden. His countenance and his voice roust always have been 
imamiable; hat these natural advantages — for such he seems to have 
thought them — he had improved to such a degree that there were few 
who, in his paroxysms of rage, could see or hear him without emotion. 
Impudence and ferocit; sat upon his brow. The glare of his eyes had a 
fascination for the unhappy victim on whom they were fixed; yet his broiv 
and eye were said to be less teiiihle than the savage Hnes of his mouth. 
His yell of fury, as was said by one who had often heard it, sounded like 
the thunder of the judgment day." 
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Tcry sciivenei- was then walking thpougli Anchor and Hope 
Alley on tlie opposite side of the way, and immediately 
looking towards " The Red Covy," thought he recoUecled ihe 
featiii-es of the sailor who was gazing across towards him. 
The conviction then flashed upon his mind that this could be 
no other than the lord chancellor who had so frightened him 
out of his wits before pronouncing a decree in hia favor about 
the "hummery bond." But hardly believing his own senses, 
he entered the tap-room of the alehoase to examine the coan- 
tenance more deliberately. Upon his entrance, JefiVeys must 
have recognized the " trimmer," for he coughed, turned to the 
wall, and put the quart pot before his face. An immense mul- 
titude of persons wei'e in a few minutes collected round the 
door by the proclamation of the scrivener that the pretended 
sailor was indeed the wicked Lord Chancellor Jeffreys, He 
was now in the greatest jeopardy, for, unlike the usual charac- 
ter of the English mob, who are by no means given to cru- 
elty, the persons here assembled were disposed at first to tear 
him limb from limb, and he was only saved by the interposi- 
tion of some of the more considerate, who suggested that 
the proper course would be to take him before the lord 

The cry was raised, " To the lord mayor's ! " but before he 
eould be secured in a carnage to be conveyed thither, they 
assaulted and pelted him, and might have proceeded to greater 
estremities if a party of the li'ain-bands had not rescued him 
from Iheir fury. They still pursued him all the way with 
whips, and haltera, and cries of " Vengeance ! justice I jus- 
tice ! " Although he lay back in the coach, he could still he 
discovered in his blue jacket, and with his sailor's hat flapped 
down upon his face. The lord mayor, Sir John Chapman, a 
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neJ'voiis, timid man, who had stood in tremendous awe of the 
lord chancellor, eouid not now see him, disguised as a sailor, 
without trepidation ; and instead of ordering him to stand at the 
har of his justice room, wilh much bowing and scraping, and 
maay apologies for the liberty he was using, requested Uiat 
his lordship would do him the honor to dine with him, as, it 
being now past twelve o'clock, he and the lady majoieas weio 
about to sit down to dinner. Jeffreys, though probably with 
little appetite, was going to accept the invitation when a gen 
tleman in the room exclaimed, " The loid chancelloi is fhi^ 
lord mayor's prisoner, not his guest, and now to haibor him 13 
treason, for which any one however high, may have to d,nswer 
with his own blood The lord mayor swooned away, and died 
(it IS aa d of apople-i.) ) aoou after. 

The numbei^ and^ioLnce of the mob had greatly increased 
Jiom the delay m eMimining the cwlprit, and they loudly 
threatened to tike the Uw into their own hand. Some were 
foi examining him befoie an alderman, and leading him out 
by a boJik way foi that purpose ; but he himself showed most 
piiidence by advising that, without any previous examination, 
he should be committed to the Tower for safe custody, and 
thdt tno other tegiments of the train-bands should be ordered 
up to conduct him thither In the confusion, he offered to 
diiw the waiiantfor hia own commitment. Tliis course was 
followed, but was by no meaus li-ee from danger, the mob de- 
ijing the matdilock^ and pikes of the soldiers, and pressing 
1 lund the co'ich m which the noble pi-isoner was carried, still 
Jlontishing the whips -uid halters, and expressing their deter- 
nimbd itsolution to execute summary justice upon him for the 
miiiy mmdera he hid commitied. Seeing the imminent dan- 
gei to which he wa'i eipo ed, and possibly conscience struck 
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when he thought he was so near his end, he lost all sense of 
dignity ahd all presence of mind. He held up his imploring 
hands, sometimes on one side of the coach, and sometimes on 
tlie othei-, exclaiming, " For the Lord's sake, keep them o£f ! 
For the Lord's sake, keep them off!" Oldmixon, who was 
an eye-witness of this procession, and makes loud professions 
of compassion for malefactors, declares that he saw Iheae ag- 
onizing alarms without pity. 

The difficulty was greatest ia passing the opea apace ou 
Tower Hill. But at length the carnage passed the draw- 
bridge, and the porteuUis descended. "Within all was still. 
Jeffreys was courteously received by Lord Lucas, recently 
appointed lieutenant, and in a gloomy apartment, which he 
never more left, he reflected in solitude on the procession 
which had just terminated, so different from those to which he 
had been accustomed for some years on the firet day of each 
returniug term, when, attended by the judges and all the 
grandees of the law, he had moved in state to Westminster 
Hail, the envy and admiration of all beholders. 

A regular warrant for his commitment was the same night 
made out hy the lords of the Council, and the next day a, 
deputation from their body, consisting of Lords North, Grey, 
Chandos and Ossulston, attended to examine him at the 
Tower. Four questions were asked him, 1. " What he had 
done with the great seal of Engiaad." He answered " that he 
had delivered it to the king on the Saturday before at Mi". 
Cheffnel's, no person heiug present, and that he had not seen 
it since." He was next asked, 2. " Whether he had sealed 
al! the writs for the Parliament, and what he had done with 
them." "To the best of his remembrance," he said, "the 
writs were all sealed and delivered to the king," (suppressing 
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that lie Lad sesin the king throw a great many oi them in the 
fire.) 3. "Had he s>ealud the seieral patenls for the then 
ensuing year?" He declared "that he had sealed several 
patents for the new sheriffs, but that he could not charge 
his memory with the parti culais." Lastly, he was asked 
"whether he had a license lo go out of the kingdom." 
And to this he replied, " that he had several licenses 
to go beyond sea, whii;lt were all delivered to Sir John 
FHend." He subscribed these answers wifh an affirma- 
tion that '"they were true upon his honor," ani! the lords 
wilhdrew. 

But no sympathy did he meet with from any quarter, and 
he was now reproachfully spoken of even by the king. The 
news of the outbreak against him coming speedily to Fever- 
sham, the fugitive monarch, who then meditated an attempt to 
remount his throne, thought that his chancellor might possibly 
be accepted by the nation as a scape-goat, and laid upon him 
the great errore of his reign. It happened, strangely enough, 
that the inn to which James had been carried when captured 
off Sheerness, was kept by a man on whom Jeffreys, for some 
supposed contempt of court, had imposed a very heavy fine, 
which had not yet been levied. Complaining of this arbitraiy 
act to his royal guest, — who had admitted him to his pres- 
ence, and had asked him, in royal fashion, " his name, his 
■age, tmd bis history," — James desired him to draw a dis- 
chai^e as ample as he chose ; and, establishing a precedent, 
which has been often followed since, for writing in a seem- 
ingly private and confidential document what is intended 
afterwards to be communicated to the public, he subjoined to 
hia signature these reraai-kable words, which were'imraediately 
proclaimed in Fevei-sham and transmitted to London ; " I am 
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eenaihle that my lord chancellor hath been a very ill man, and 
hath done very ill things." 

Jeffreys was assailed by the press in a manner which showed 
how his cruelties hod brutalized the public iniiid. A poetical 
letter, addressed to him, advising him lo cut liis own throat, 
thus concluded : " I am your lordship's obedient servant in 
any thing of this nature. From the little house over agwnst 
Tyburn, where the people are almost dead with expectation 

Tills was followed by "a letter from hell from Lord 

Ch r Jeffreys to L C B W— ^d." Hib 

" confession," hawked about the streets, contained au exagge- 
j-ated statement of all the bad measures of the latter part of 
the preceding and of the present reign. Then came his 
" last will and testament," commencing, " In the name of 
Ambition, the only god of our setting and worshipping, to- 
gether with Cruelty, Perjury, Pride, Insoleuce, &x., I, George 
Jeffreys, being in sound and perfect memory, of high com- 
missions, quo warrantos, dispensations, pillorizations, flogga- 
tions, gibitations, barbarity, butchery, &c., do make my last 
will," &;c. Here is the coacliiding legacy : " Item, I order an 
ell and a half of fine cambric to be cut into handkerchiefs 
for drying up all the wet eyes at my fimeral ; together with 
half a pint of burnt claret for all the mourners in the king- 

"When he had been some weeks in confinement, he received 
a small bari'el, marked " Colchester oysters," of which, ever 
since his arrival in London when a boy, he had been particu- 
larly fond. Seeing it, he exclaimed — " Well, I have some 
friends left sfiU ; " but on opening it, the gift was — a halter ! 

An actual serious petition was received by the lords of the 
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council of England from " the widows and faflierlesa children 
in the west," beginning, " We, to the number o 
and more widows and fatherless children of (he t 
Dorset, Somerset, and Devon ; our dear husbands and tender 
fathers having been so tjvannously butchered and some trans- 
ported ; our estates sold from us, Jind our inheritance cut off, 
by the severe and brutish sentence of George Lord Jeffreys, 
now we understand in the Tower of London, a piisoner," &c 
After enumerating some of his atrocities, and particularly 
dwelling upon his indecent speech (which I may not copy) to 
a young lady who asked the life of her lover, convicted before 
him, the petitioners thus concluded; — "These, with many 
hundred more tyraimical acts, are ready to be made appear in 
the said counties by honest and credible persous, and there- 
fore your petitioners desire that the said Geoi'ge Jeffreys, late 
lord chancellor, the vilest of men, may be brought down to 
the counties aforesaid, where we the good women of the west 
shall be glad to see him, and give him anoiiei' manner of 
welcome than he had there three years since." 

Meanwhile, the great seal, the clavis regni, the emblem of 
sovereign sway, which had been thrown info the Thames that 
it might never reach the Priuce of Orange, was found in the 
net of a fisherman near Lambetli, and was delivered by him 
to the lords of the council, who were resolved to place it in 
the hands of the founder of the new dynasty ; aud James, 
after revisiting the capital and enjoying a fleeting moment of 
popularity, had finally bid adieu to England, and was enjoying 
the munificent hospitaUty of Louis at St. Germaine's. 

The provisional government, in deference to the pubUe 
voice, issued an oi-der for the more rigorous confinement of 
the ex-chancellor in the Tower, and intimated a resolution 
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that he should specdilj be brought to tiial foi h 
but, amidst the Eliri'iag events ■nhich tapidly followed he i\aa 
allowed quietly to languish out tl e remiijidei of his miserable 
existence. While the electioui i ere pioceedmg lor the Con 
veiiti on Parliament — while the two houses weie sfiugghng 
respecting the " abdicali n oi desertion of the throne — 
■while men were occupied with discuasjng the declaration of 
rights " — while prepai afions were making fot the coronation 
of the new sovereigns — while curiosiiy was keenly aliie in 
watching their demeanor and while alaims weie spread by 
the adhereoce of Ireland to the exiled king — the national 
indignation, which at lirst burst forth fco violently against tlie 
crimes of Jeifreys, almost entirelj subsided and httle desne 
was evinced to see him pumshed ■^a he de'Jerved 

However, considerable senaalion i\is excited ly the news 
that he was no more. He bieithed his l%bt in the T nor of 
London, on the 19th ot Apul 1689 \t thirtj five minutes 
past foui in the mornmg 1 hose who tale i ngue impres 
sionof events, without ■attention to dites miy suppu l liom 
the crowded viciasitudes of hi careci tid.f he mu t haie 
passed hio grand climai,ten<' 1 ut he was still only in the 
forty first )eii of his age 

On the meeting of tie Convention Paihanient attempts 
were made to attaint the late Chancellor JeiTieja to prevent 
his heirs from sitting in Pailiaiuent and to chaige his estates 
with compensation to those whom he had injured ; hut they 
all failed, and no mark of public censure was set upon his 
memory beyond excepting him, with some other judges, from 
the act of indemnity passed at the commencement of the new 

We have no vory distinct account of him in domestic life. 
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Having lost his first wife, whom he had espoused so generously, 
within three months from her death he agaiu entered the mar- 
ried state. The object of his choice was the widow of a 
Montgomeryshire gentleman, and daughter of Sir Thomas 
Bludworth, who had been lord mayor of London, and for 
many years one of the city representatives. I am sorry to 
say there was much scandal about the second Lady Jeffreys, 
and she presented him premafurely with a full-grown child. 
It is related that he was once disagreeably reminded of this 
mistake : when cross-examining a flippant female, he said to 
her, " Madam, you are very quick in your answers." " Quick 
as I am, Sir George," cried she, " I was not so quick as your 
lady." Even after the marnage she is still said to have en- 
couraged Sir John Trevor, M. R., and other lovers, while her 
husband was indulging in his cups. 

He had children by both his wives ; but d tliese only one 
son grew up io manhood, and survived him. This was John, 
(he second Lord Jeffreys, who has acquired celebrity only by 
having rivalled his father in the power of drinking, and for 
having, when in a state of intoxication, interrupted the funeral 
of Drj'den, the poet. He was man-ied, as we have seen, to 
the daughter of the Earl of Pembroke, but dying in 1703, 
without male issue, the title of Jeffreys happily became ex- 
tinct. He soon dissipated large estates, which his father, by 
such -unjustifiable means, had acquired in Shropshire, Buck- 
inghamshire, and Leicestershire. 

la his person JeSreys was rather above the middle stature, his 
complexion {before it was bloated by intemperance) inclining 
to fair, and he was of a comely appearance. There was great 
animation in his eye, with a twinkle which might breed a 
suspicion of insincerity and lurking malice. His brow was 
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cominanding, and he managed it with wonderful effect, whether 
he wished to terrify or to conciliate. There are many por- 
traits of him, all, from his marked features, bearing a great 
resemblance to each otber, and, it may be presumed, to the 
origiDal. 

" He had a set of banterei's for the most part near him, as 
in old time great men kept fools to mate tliem meiTy, And 
these fellows, abusing one another and their betters, were a 
regale to him." But there can be no doubt that he cir'ulated 
in good society. He was not onli mu 1 at t b h ex 
changed visils with the nobility aul ] is of d n on n 
different walks of life. In t!ie a! 1 1 n ent ly 
free from hypocrisy and affectat n f m 1 gh n and 11 
nature, laughing at prindple, co t t, a i utat on to i ofl 
gacy, talking witli the utmost ! 1 n t 11 p nil! 

men — he disarmed tlie censu e f tl o H a d hj tl e 
fascination of his raanners, while he "in p e&e t he 1 w n 
obliyion oyer his vices and his c mi 

On one occasion, dining in t! ty th Aid a D 
comb, the loi-d treasurer and other gieat courtieta being of the 
party, they worked themselves up to such a pitch of loyalty 
by bumpera to " confusion to the "Whigs," that they all stripped 
to their shirts, and were about to get upon a signpost to drink 
the king's health, when they were accidentally diverted from 
their purpose, and the lord chancellor escaped the fate which 
befell Sir Chai-les Sedley, of being indicted for indecently 
exposing his person in the public streets. But this frolic 
brought upon him a violent fit of the stone, which nearly cost 
him his life. 

As a ciYii judge he was by no means without high quali- 
fications, and in the absence of any motive to do wrong, he 
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was willing to do right. He had a very quick perception, 
a vigorous and logical understanding, and an impressive elo- 
quence. 

^V lien quite sober, he was particularly good as ii Nisi Prius 
judge. His suraming up, in what is called " the Lady Ivy's 
case " — an ejectment between her and the dean and chaptei" 
of St. Paul's to recover a large estate at Shadwell — is most 
masterly. The evidence was exceedingly complicated, aad ho 
gives a beautiful ekeich of the whole, both documentary and 
parol ; and, without tfJdng the case from the jury, he makes 
some admirable observations on certain deeds produced by the 
Lady Ivy, which led to the conclusion that they were forged, 
and to a verdict for the dean and chaptei-.* 

Considering the systematic form which equitj junipiudence 
had assumed under his two immediate predecessors, Jefireys 
must have been very poorly famished for presiding m chan- 
cery. He had practised htlle before these judges, and none 
of then' decisions were yet in print ; so that if he had been 
so inclined, he had not the opportanity to make himself familiar 
with the established practice and doctrines of the court. 

Altliough he must often have betrayed his ignorance, yet 
with his characteristic boldness and enei^y he contrived to get 
through the business without any signal disgrace, and among 
all the invectives, satires, and lampoons by which his memoi-y 
is blackened, I find little said against his decrees. He did 
not promulgate any body of new orders according to recent 
custom ; but, while he held the great seal, he issued separate 
orders from time to time, some of which were very useiiil. 

* Down to tWa time trials at niai prius had not assumed their present 
Ehape. The issiiB being read to the jmy. the evidence was giran, and ivlth 
hardly any speeches from counsel, all seems to haya been left to the judge. 
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specifying tbe names of tbe witnesses, and the facts they were 
expeoled to prove. By subsequent orders which he framed, 
vexatious apphcations for re-hearings were gHarded against, 
and an attempt was made to get rid of what has ever been 
the opprobrium of ihe court — controversies about aeftling the 
minutes of a decree after it has been pronounced. 

I have discovered, one benevolent opinion of this cruel judge, 
and strange to say, it is at variance with that of the humane 
magistrates who have adorned Westminster Hall in tbe nine- 
teenlh century. " The prisoner's convict bill " was condemned 
and opposed by almost all the judges in the reign of William 
IV., yet even Jeffreys was sti'uck witli the injustice and ine- 
quality of the law, which, allowing the accused to defend 
himself by counsel " for a two-peuny trespass," refuses that 
aid " where life, estate, honor, and all are concerned," and 
lamented its existence, while be declared himself bound to 
adhere to it.'* The venerable sages who apprehended such 
multiplied evils from altering the practice must have been 
greatly relieved by finding that their objections have pioved 
as unfounded as those which were urged against the abolition 
of " peine forte et dure ;'' and the alarming innuvation, so 



" 10 State Trials, 2S7. 
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long resisted, of allowing witnesses for the prisoner to be ex- 
amined under the sanction of &n oath. 

He liaa been so much abused, that I began my critical 
examination of his history in the hope and belief that I should 
find that his misdeeds had been exaggerated, and that I might 
be able to rescue his mem.ory from some portion of the obloquy 
under which it labors ; but I am sorry to say, that in my 
matured opinion, although he appears to have been a man of 
high talents, of singularly agreeable manners, and entirely 
free from hypocrisy, bis cruelty and his political profligacy 
have not been sufflclontiy exposed or reprobated ; and that 
he was not redeemed from his vices by one single solid virtue. 
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CHAPTER XVI. 

ROBERT WRiaKX. 

I sQ-y, coma fo tlie iTst of tLo j lofii^ite cl lef 3 i ticps of 
England for smcp the devolution they liave nil been men f 
decent ch^ractel and mobt ot them have adoiaed tLe scat of 
justice by then tilents an I ociu lements ia well as by their 
\irtuea Sir Eobeit Wn^ht if excellcl by some of hia p ed 
ecessora m bold crime'' yields to noai, m ignorance ot hia 
piofession anl beats them all in the ftaidulent and sordid 

He n 18 the son of % respectable gentleman who lived neai 
Thelfoid in Sufiblk and wis the representative of aa ancient 
family long seated at Kelveistone in Norfolk he enjoyed 
the opportunity of leceiying a f,ood education At Thetford 
Fiee Gnmnur Sclool inl at the Uiiteisity of Cambrilge 
and he hal the aliintig of a veij handsome person and 
agicejble raannei But he was bj niture volatile obtuse, 
mteneely aelti^h with haidly a pirticle of hlnmc and quite 
destiti te of the faculty oi diafinguisliinT what was bise fiom 
what was hoifTable Without anj matt mil spoiling or the 
contamination of bad company he showel the worst fiult^ of 
cbildhood rad these iipi,ned while he was still m early 
youth m(o habits of gaming diinting and e\eiy soit of 
dcbaucherj Theie wis a hope of his leformation when 
being still ui lei age he ca} tivated the affect ons of one 
of the diughteis of Dr Wien Ei hop of Elj and wis 
mil lie! to her But he continue 1 his hce tious cou =e of 
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lifi), and, hailing wasled her fortune, he treated Iiei- with 

He was supposed to study the law at an Inn of Courf, but 
when he was called to the bar he had not imbibed even tJ:e 
first rudiments of bis profession. Nevertheless, taking to iKg 
Norfolk Circuit, the extensive influence of his father-in-law, 
which, was exercised unscrupulously in his favor, got him 
briela, aud for several years he had more business than North, 
(afterwards Lord Keeper Guilford,) a very industrious lawyer, 
who joined the circuit at the same time. "But withal," says 
Eoger, the inimitable biographer, " he was so poor a lawyer 
that he could not give an opinion upon a written case, but 
used to bring such cases as came to him to his friend, Mr. 
North, and he wrote the opinion on a paper, and the lawyer 
copied it and signed under the case as if it had been his own. 
It run so low with him, that when North was at London, he 
sent up his cases to him, and had opinions returned by the 
post; and in the mean time he put off his clients upon pre- 
tence of taking more serious consideration." 

At last the attorneys found him out so completely that they 
entirely deserted him, and ho was obliged to give up practice. 
By family interest he obtained the lucrative sinecure of " treas- 
urer to the chest at Chatham," but by his voluptuous and 
reckless course of life he got deeper and deeper m debt, and 
he mortgaged his estate to Mr. North for fifteen hundred 
pounds, the full amount of its value. From some inadver- 
tence, the title deeds were allowed to remain in Wright's 
hands, and being immediately again in want, he applied to Sir 
Walter Plummer to lend him five hundred pounds on mort- 
gage, offering (he mortgaged estate as a security, and asserting 
that this would be the first charge upon i(. The wary Sir 
31* 
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■Walter thought he woulJ make himself doubly safe by requii- 
ing an affidavit that the estate was cleat from all incumbrances 
This affidavit Wright swoie nithout any hesitation, and he 
then received the five hiindied pounds But the money bemg 
spent, and the fraud being detected, he was in the great- 
est danger of being sent to j ul for debt^ and also of being in 
dieted for swindling and peijuij 

He had only one resouice and this pioved ivailable Be- 
ing a clever mimic, he had been intioduced into the circle of 
parasites and bufibons who surrounded Jeffipya, at this time 
chief justice of the King s Bench, and UM>d to make sport for 
him and his companions in their diunken otgie^ by takmg off 
the other judges, as well aa the most emment coun'^el One 
day, being asked why he seemed to be melaticholj , he took 
the opportunity of laying open, his destitute condition lo his 
patron, who said to him, " As you «eem to be unfit for the bar, 
or any other honest calling, I aee nothing tor it but fliat you 
should become a judge yourself" "Wright naturally supposed 
that this was a piece of wicked pleasantry, and when JcfiVeys 
had declared that he was never more serious in his life, asked 
liow it could be brought about, for he not only felt liimself in- 
competent for such an office, but he had no interest, and, still 
more, it so happened, unfortunately, that the Lord Keeper 
Guilford, who made the judges, was fully aware of the unac- 
countable lapse of memory into which he had fallen when he 
swore the affidavit for Sir Walter Plummer, that his estate 
was clear from all incumbrances, the lord keeper himself being 
the lirst mortgagee. Jeffreys, 0. J. — " Never despair, my 
boy ; leave all that to me." 

We know nothing more of the intrigue with eertainty, till 
the following dialogue took place in the royal closet. We can 



ism. jy Google 



A.D.irei] KOBi;uT wRiGiTT. 367 

only conjecture that m the mpinwliili Jifiieys, who was then 
much cherished at comt, and waa impatient to supersede 
Guilford entirely, had urgently pressed the king that Wright 
might be elevated lo the bptieh as a devoted f end of tl c 
prerogative, and that, la the loid keepei lil a i ejud ce 
against him, his majesty oupht to talie the appo tme t i o 
his own hands. But we CTtftin!y know that a va a cy oc 
earring in the Couit of Exchequei the lorlkeepe hid an 
audience of his mijesly to tike his pleisuie on tl e appoint 
ment of a new baion, and that he n'wned a gentle nan at the 
bar, in great pi'actice and ot good chaiactPi, as the fittest per 
son to be appointed, thinking that Charles would nod assent 
with his usual easy indifference, when, to his utter amaze- 
ment, he was thus inten'ogated : "My lord, what thiii you 
of Mr. Wright? Why may not he be the man?" liord 
Keeper. — " Because, sir, I know him too well, and he Is the 
moat unfi'i fteraon in England to be made a judge." King. — 
" Then it must not be." Upon this, the Joi'd keeper withdrew, 
without kaving received any other nofiftcation of the king's 
pleasure ; and the office remained vacant. 

Agflia there is a chasm in the intrigue, and we are driven 
to guejs that Jeffreys had renewed his solicitation, had ti-eated 
the objections started to Wright as ridiculous, and had advised 
tlie lashiering of the lord keeper if he should prove obstinate. 
The next time that the lord keeper was in the royal presence, 
the king, opening the subject of his own accord, observed, 
" Good my lord, why may not AVright be a judge? He is 
strongly recommended to me ; but I would have a due respect 
paid to you, and I would not make him without your concur- 
rence. Is it impossible, my lord?" Lord Keeper. — "Sir, 
the making of a judge is your majesty's choice, and not my 
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pleasure. I am bound to put the seal as I am commanded, 
whatever the person may be. It is for your majesty to deter- 
mine, and me, your servant^ to obey. But I must do ray duty 
by informing your majesty of tbe truth respecting this man, 
whom I personally know to be a dunce, and no lawyer ; who 
is not worth a groat, having spent his estate by debauched liv- 
ing ; who is without honesty, having been guilty of wilful per- 
juiy to gain the borrowing of a sum of money. And now, 
air, I have done my duty to your majesty, and am ready to 
obey your majesty's commands in case it be your pleasure that 
this man be a judge." The king thanked the lord keeper, 
without saying more, but nest day tliere came a warrant under 
the sign manual for creating the king's " trusty and weli- 
beloved Robert Wi-ight" a baron of his Exchequer, and orders 
were ^ven for making out the patent in due form ; and the 
defficted swindler, knighted, and clothed in ermine, took hia 
place among the twelve judges of England, 

People were exceedingly shocked when they saw the seat 
of justice so disgraced; but this might be what Jeffreys in- 
tended; and one of his first acts, when he himself obtained 
the great seal, was to promote his protege from being a baron 
of the Exchequer to be a judge of the Court of King's 
Bench. 

Wright continued to do many things which caused great 
scandal, and, therefore, was dearer than ever to his patron, 
who would have diseai'ded him if Le had shown anysymploma 
of I'cformation. He accompanied General Jeffreys as aide de 
camp in the famous "campaign in the west;" in other words, 
he was joined in commission with him as a judge in the 
" bloody assize," and, sitting on the bench with him at the 
irial of Lady Lisle and tbe others which followed, concurred 
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in all his atrocities. He came in for very little of the bribery; 
Jeffreys, who claimed the lion's share, tossing him by way of 
encouragement one solitary pardon, for which a small sum 
only was expected. 

But on the death of Sir Henry Beddingfield he was made 
chief justice of the Common Pleas ; and very soon afterwards, 
the unesjwoted quarrel breaking out between Sir Edwai'd 
Herbert and the government about martial law and the pun- 
ishment of deserters,* the object being to find some one who 



* The plan was formed of ruling by a standing army. But without a 
Parliament, how was this army to be kept in a proper state of discipline 1 
In time of war, or during a rebellion, troops in the field were snbjeot to 
martial law, and they might be punished, by eentenee of a court martial, 
for mnHny or desertion. But the oountcy was now in a state of peace and 
profound tranquillity; and the common law, which alone prevailed, knew 
no distinction between citizen and soldier; bo that, if a hfegnardsman de- 
serted, he eould only be sued for breach of contract, and if he strncfe his 
officer, he was only liable to an indictment or an action of liattory. While 
the king's military force consisted of a few regiments of household troops, 
with high pay, dessrtion was not to be apprehended, and military offences 
were suffiraently punished by dismission from the service. But James found 
it impossible to govam the numerous army which he bad colleeted at 
Hounalow without the assistance of martial law; and he contended that, 
without any act of Pacliament, he was at all times entitled, by virtue of his 
prerogatiye, to put martial law in force against military men, althongh it 
eould only be put in force against civilians when War or rebellion was 

The queationilrst arose at the Old Bailey, before Sir John Holt, then i-e- 
florder of London, and he decided against the crown, as might hare been 
expected ; for, while avoiding keen partisanship in pohlics, he had been 
always Whiggishly inclined. James thought be was quite secure by appeal- 
ing to the nltra Tory, Lord Chief Justice Herbert. To the utter amaze- 
ment of the king and the comiiers, this honorable, although shallow, mag- 
istrate declared that, without an act of Parliament, all laws wero equally 
applicable to all his majesty's aubjeota, whether wearing red coats or gray. 
Being taunted with iuconsisteney in respect of his judgment in favor of 
the dispensing power, he took this distinction, " that a statute altering the 
common law might be suspended by the king, who is really the lawgiver, 
notwithstanding the form that he enacts 'with the assent of the lords 
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by no possibility could go against the government, or hesitate 
about doing any thing required of him, however base or how- 
ever bloody, Wright was selected as chief justice of the king's 
bencii. Unluckily we have no account of the speeches made 
at any of his judicial installations, so that we do not know in 
what terms his learning and purity of conduct were praised, 
or ivhat were the promises which be gave of impartiaUty and 
of ligorous adherence to the laws of the realm. 

On the veiy day on which he took his ''eat on the bench he 
gave good earnest of his seivile spirit The iltomey general 
renewed his motion for ^n ordei to exemte at Plymouth the 
deserter who h-id been capitally convicted at Reading for de- 
sertjng his coloi-s The new chief justice, without entering 
into reasons, oi expliinmg how he (.ime to difiei from the 
opinion so stiongly e'spiessed by his piedece^soi, merely said, 
"Be it so!" The puisaie'^ now nodded i=seiit, and the 



apiritnal and tenipotil Tnii Commons but that the commnn law cannot 
be altered by the kmg s sole authonty and that the Ituig can do nothing 

monmb,." 

James, Tfith the infatuated obstinacy which waa now driving him to da- 
Blmction, set tliia opinion at defiance ; and, encouraged hy Jeffreys, caused 
a soldier to be capitally prosecuted, at the Reading assizoB, for desertinjif 
his colors The judgis who pre^dded there resorted to some obsolete, in- 
appli P U m d were weak enoi^h to lay down the law 

ia tb man gg d h m by the chaucelloi, so that a conviction 

vaa m d T g g mnity and eclat to the execution, the 

migh It P m b in sight of the garrison from which tlie 

priso h B H be t peremptorily declared that the com-t 

had n d ti mi n order, and prevailed on his brother 

Wjth wi h him hi inion. Mr, Attorney took nothing by 

his m n h orea hi nstice and the recreant puisne were both 

naitm g diam sed & m h ffieea, to make way fot the most sordid 
wretches to bo p k d p W tminster Hall — Sir Eoheit "Wright and 
Sir Bichard Allibone, a professed Papist. 



istenjy Google 



A.D.1IJS7.] EOIJBRT WiilGllT. 371 

prisoner was illegally execulcd at PlymouUi under the ordf^r 
EO pronounced. 

Coufidence was entirely lost in the adminiati'ation of justice 
in Westminster Hall, for all the three common law courts 
wei-e at last filled by incompetent and corrupt judges. Petti- 
fogging actions only were brought in them, and men settled 
their disputes by arbitration, or by tailing the opinion of coun- 
sel. Tiie reports duiing the whole reign of James II. hardly 
show a single question of importance settled by judicial de- 
cision. Thus, having no distinct means of appreciafiag Chief 
Justice Wright's demerits as a judge in private causes, we 
must at once follow him in his devious course as a political 
judge. 

The first occasion on which, after hi^ mitallation, he drew 
upon himself the eyes of the pubhc nua nten he was sent 
down to Magdalene College, Oxford, fot the purpose of turn- 
ing it into a Popish seminary. Upon a ■vacanty m the oflice 
of president, the fellows, in the exeicisp ot then undoubted 
right, had elected tlie celebrated Di Hough, who had been 
duly admitted into the office; and the piehmmiij step to be 
taken was to annul the election, for the purpose of making 
way for another candidate, named by the king. There were 
associated with Wright, in this commission, Cartwright, Bishop 
of Cliester, who was ready to be reconciled to Rome in the 
hope of higher preferment, and Sir Thomas Jenner, a baron 
of the Exchequer, a zealous follower in the footsteps of the 
chief justice of tiie King's Bench. Nothing couM equal the 
infamy of their object except the insolence of their behavior 
ill trying to accomplish it. They entered Oxford escorted by 
three troops of cavalry with drawn swords, and, having taken 
their seats with great parade in the hall of the coUege, 
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summoned the fellows to attead them These reverend and 
gallant divines appeai-ed, headed bj thtir new president, who 
defended his rights with skill, tempei and resolution ; steadily 
maintaining that, by the liiws ot England, he had a freehold - 
in his office, and in the house and revennea amiexed to it. 
Being asked whether he submitted lo this royal visitation, he 
answered : — 

" My lords, I do declare here, in the name of myself and 
the fellows, that we submit to the visitation as far as it is con- 
sistent with the laws of the land and the statutes of the col- 
lege, and no further." WHykt, G. J. — " You cannot imagine 
that we act contraiy to the laws of the land ; and as to the 
statutes, the king has dispensed with them. Do :;3u think we 
come here to break the laws ? " Hough. — " It does not be- 
come me, my lords, to say so ; but I will be plain with your 
lordships. I find that your commission gives you authority to 
alter the statutes. Now, I have sworn to uphold and obey 
them ; I must admit no alteration of them, and by the grace 
of God never ivill." He was asked whether one of the stat- 
utes of the founder did not require mass to be said in the col- 
lege chapel ; but he answered, " not only was it unlawful, but 
it had been repealed by the act of Parliament requiring the 
use of the Book of Common Prayer." However, sentence 
was given that the election of Hough was void, and that he 
be deprived of his office of president. Hough. — "I do here- 
by protest against all your proceedings, all you have done, or 
shall hereafter do, in prejudice of me and my right, and I ap- 
peal to my sovereign lord the king in his courta of justice,'' 
" Upon which (says a contemporary account) the strangers 
und young scholars in the hall gave a hum, which so muck 
incensed their lordships that the lord chief justice was not lo 
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be pacifled, but, ciiai'ging it upon the president, bound him in 
a bond of oue thousand pounds, and. security to the like value, 
fo mate his appearance at the King's Bench bar on the I2th 
of November; and, taking occasion fo pun upon the presi- 
dent's name, said to him, " Sir, you must not think to Ifaff ua." 
He then ordered the door of the president's house to be broken 
open by a blacksmith ; and a fellow observing, " I am informed 
that the proper officer to gain possession of a freehold is the 
sheriff with a posse comitatus" Wright said, " I pray who is 
the best lawyer, you or I? Your Oxford law is no better 
than your Oxford divinity. If you have a mind to a posse 
comitatus, you may have one soon enough." 

Having 4;ected Hough, he issued a mandate for expelling 
all the contumacious fellows, and insured the expulsion of 
James from his throne, when the commlssionei-s returned in 
triumpli to London. 

Wright was likewise a member of the Ecclesiastical Court 
of High Commission, of which Jeffreys was pre,?ident, and ho 
strenuously joined in all the judgments of that illegal and ar- 
biti-ary tribunal, which, with a non obstante, had been revived 
in the very teeth of an existing act of Parliament. He 
treated with ridicule the scruples of Sancroft, the Archbishop 
of Canterbury, and others who refused to sit upon it, and ho 
- urged the infliction of severe punishment on all who denied 
its jurisdiction. 

Although he was not a member of the Cabinet, he usually 
heard from the chancellor the measures which had been re- 
solved upon there, and he was ever a willing tool in carrying 
them into effect. 

When the clergy were insulted, and the whole country was 
thrown into a flame, by tlie fatal order in Council for reading 
32 
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the "Declaration of Indulgence" in all churches and chapels 
on two successive Sundays, he contrived an opportunity of de- 
claring fi-om the bench his opinion that it was legal and oblig- 
atoiy. Heaving that the London clergy were almost unani- 
mously resolved to disohey it, he sent a peremptory command 
to the priest who officiated in the chapel of Serjeants' Inn to 
i-ead the declaration with a loud voice ; and on the famous 
Sunday, the 20th of May, 1688, he attended in person, to give 
weight to the solemnity. However, he was greatly disap- 
pomtc 1 and eniaged to find the service concluded without any 
thin^, be ng utteied beyond what the rubuc prescribes He 
then indecently m the heaimg of the congiLgation abused 
the priest as disloyal, seditiou and irreligi>us foi contemning 
the luthoiity of the head ot the chuich Tie cleik in 
geniously came foith to thu reacue of Lit, superioi and 
took all the blime ipon him^elt by oaymg that he had 
for^jOt to bring a coij, and the chief jusfiee knowing that 
hp had no remedy, was foned to content himaef with this 

The 'fe^ en bishops being committed to the Ton er and pros 
ecuted for a conspnacj to deftme the king an! to overturn 
his authoiity hecauac they had piebented a jictition to him 
praying that they m ght not be fotced to violate their con 
sciences and to break the law, Wright, the lowest wretch thai 
had ever appetu^d on the bench in England, was to preside 

* The two clergymen who were most applauded on this occasion were 
the bold one, who, refusing to obey the royal mandate, took for hia teit 
" Be it known unto thee, O king, that we will not aena thy gods, nor wor- 
ship the golden image which thou liast set up ; " and the huniotons one, 
who, having said, " My brethren, I am obliged to read this declaration, hot 
you are not obliged to listen to it," waited till they were oil gone, clerli 
and all, before the reading of the doclavation Iwgnii. 
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at the most important state trial recoi'ded in our annals. The 
reliance placed !ipon his abject subserviency no doubt operated 
strongly in betraying the government into tliis insane project 



They were twice placed at the bar before him — first when 
they were bi-ought up by the lieutenant of the Tower to be 
aiTaigned, and afterwards when a jury was empannelled for 
tiicir trial. On the former occasion the questions were 
whether they were lawfully in custody, and were then bound 
to plead. The chief justice checked the opposing counsel 
with an air of impartiality, saying, " Look you, gentlemen, do 
not full upon one another, but keep to the matter in hand." 
And, before deciding for the ci-own, he said, "I confess it is a 
case of great weight, and the persons concerned are of great 
honor and value. I would be as willing as any body to tes- 
tify my respects and regai'ds to my lords the bishops, if 1 
fouid see any thing in their objections worth considering. For 
here is the question, whether the fact chained in 
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of commitment be such a misdemeaiior as is a breach of the 
peace. I cannot but think it is such a misdemeanor as would 
have refiuired sureties of the peace, and if sureties were not 
given, a commitment might follow." He was guilty of gross 
injustice ia refusing leave to put in a plea in abatement; but 
he thus mildly gave judgment : " We have inquired whether 
ive may reject a plea, and, truly, I am satisfied that we may 
if the plea is frivolous ; and this plea containing no more than 
has been overruled alreaily, my lords the bishops must now 
pleid guilty or not guilty " 

When the tii^l ictually came on, he befnyed a pii 
tiahty foi whith, in oui times, a judge ■nould he im- 
peached , but compaied with himself, so dttoious was he, 
that he was supposed to be o\i,i\«&ii by the august au 
dience in whose piesence he sit It was obieried that 
he often ca^t a side glance iawaido the thiLk rows of eaila 
<md biions by whom be was watched, ind who, m the next 
ParLaraent, might be hi* judges. One bystandei remaiked 
that "he looked as it all the peers piesent hid haltei-a in 
their pOLkcta ' 

The counsel for the crown liaiing, in the br^t instance, 
failed to proie a publii-ation of the supposed libel m the 
county of Middleses, and only called upon the court to sup- 
poae or piesume it, the chief justice siid "I cannot suppose 
It, I cannot presume anything I wiH ask my biothcKi 
their opinion, but I must deal truly with lou , I think fheie 
iB not e\idenLe ^g^lnst my lords the bishops It would be a 
strange thing if we should go and piesume that theBe lords 
did it when there is no sort of evidence to prove that they did 
it. We must proceed according to forms and methods of 
hiw. People may think what they will of rae, but I always 
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delare my mind according to my conscience." He was actti- 
flUy direcling the jury to acquit, and the vei-dict of not guilty 
would liave been instantly pronounced, when Finch, one of 
the counsel for the bishops, most indiscreetly said they had 
evidence on their side to proiluce. The young geatleman was 
pulled down by his leaders, who desired the chief justice to 
proceed. And now his lordship showed the cloven foot, for 
he exclaimed, "No, no, I will hear Mr. Finch. Go on; my 
lords the bishops shaJi not say of me that I would not hear 
their counsel. I have been already told of being counael 
against them, and they shall never say I would not hear 
counsel for them. Such a learned man as Mr. Finch must 
have something material to offer. He shall not be refused lo 
be heard by me, I assure yon. Why don't you go on, Mr. 
Finch ? " 

At this a-itical mm J th t tl E 1 f 

Sunderland, the [ dafl I — h p 

in the royal close wl n th b h p p nt d tl p 
to the king at Wh t h II — was h d d w ull p -o 
pnblicatioB in M ddl Th 1 f j t tl d I 

affected calmness b t th 1 Itat W II y 

what comes ofth t p Icathlptt j 

own fault." The b a p h 1 h y d f tl 

arrival of the E I f S d 1 i h h f j dd 

ing Sir Bartbolon SI w f tl HI n 

whom he had stopped at an early stage of the trial, and 
against whom he had some private spile, observed with 
great insolence, " Sir Bartholomew, now we have time to bear 
your speech, if you will. Let us have it." 

At last the witness arrived, and, proving clearly a publica- 
tion in Middlesex, the case was again launclied, and, After 
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hearing counsel ou (he merits, it was to be left to the deter- 
mination of the juiy. 

The chiet justice, thinking to carry it ail his oivu way, was 
tPrnbly baffled, not only by the sympathy of the audience 
with the bishop&, which evidently made an impression on the 
jury, but by the unexpected honesty of one of hig brother 
judges, Mr. Justice, John Powell, who had been a quiet man, 
unconnected with politics, and, being a profound lawyer, had 
been appointed to keep the Court of King's Bench fi-om fall- 
ing into universal contempt. Sir Egbert Sawyer beginning 
to comment upon a part of the declaration which the bishops 
objected to, " that from henceforth the execution of all laws 
against nonconformity to the religion established, or the exer- 
cise of any other religion, should be suspended," Wrighi, 0. J., 
exclaimed, " I must not suffer this ; they intend to dispute the 
king's power of suspending laws." Powell, J. — " My lord, 
they must necessarily fail upon the point ; for, if the king 
hath no such power, {aa cle ly 1 e 1 a 1 ot, o udg neat ) 
the natural consequence 11 e ha h a pe on no d n 
nution of the king's regal po e -\ d so no a d ou or 
libellous." Wright, O. J — B otl e I kno v jou a e t 11 
of that doctrine ; but, ho veve ny lorda the b hops hall 
have no occasion to saj h I denj to h a thp eo nsel 
Brother, you shall have j o 11 for on e I v 11 hea tl e n 
let them talk till they a e vea T Po Bell J — I de. re 
no greater liberty to be g ante \ them hi h t u j s ce 
the court ouglit to grant hat ea he n defence of 

their clients." 

As the speeches foi le defendin j oeeedel and ve 
producing a great effect i on 1 1 I o hea I hen tl e sol c o 
general made a very regular rema k accompa d by a 
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fictitious yawn — " We shall be liere till midnight." The 
chief jusiice, instead of reprimaading him, chimed in with the 
impertinence, saying, " They have no mind to have an end 
of the cause, for they have kept it up three hours longer than 
they need to have done." Serjeant Pemiertmt. — " My lord, 
this case does require a great deal of patience." Wright, 0. 
J. — "It does so, brother, and the court has had a great deal 
of patience ; but we must not sit here only to hear speeches." 
In ti-ying to put down another counsel, who was making way 
with the jury, he observed, " If you say auythiug more, pi'ay 
let me advise you one thing — don't say the same tiling over 
and over again ; for, after so much time spent, it is irksome 
(o all company, as well as to me." 

When it came to the reply of Williams, the i-cnegade soli- 
citor general wio in 1 1^ day had been " a Whig and some- 
thing more he laid do vn doctrines which called forth the 
itprot^tion of Tudge Powell, and even shocked the chief 
luatice him'ielt for he dtnicd that any petition could lawfully 
be preaente 1 1 the k ng except by the lords and commons in 
Piiliament isseml led Powell, J. — " This is strange doc- 
tiine bhall not the subject have hberty to petition the king 
but m Pirlnment ' If that be law, the subject is in a mis- 
erable case Wnght C J. — "Brother, let him go on ; we 
will hear him out though I approve not of his position." The 
unabashed Williams continued, " The lords may address the 
king in Parliament ind the commons may do it ; but there- 
fore that the bishops miydo it out of Parliament, does not 
frllow III tell you iihit they should have done: if they 
V eie Lommandtd to di anything against their consciences, 
tl(j should 'hv-e, iiquieiced till the meeting of the Parlia- 
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ment." * (Here, says the reporter, the people in Court hissed.) 
Attorney General. — " This is very fine indeed : I hope the 
court and tbe jury will take notice of this carriage." Wright, 
0. J. — " Mr. Solicitor, I am of opinion that tie bishops 
might petition the king; but this is not the light way. If 
they may petition, yet they ought to have done it after another 
manner; for if they may, in this reflective way, petition the 
king, I am sure it will make the government very precarious," 
Powell, J. — " Mr. Solicitor, it would have been too late to 
stay for a Pai-lnment, for the act Ihey coni,eived to be illegal 
was to he done forthwith and it they had petitioned and not 
shown the reason why they could not ohe^ it would have 
have been lool ed upoi as a pie c ot '^illpnaesa and for that 
they would have heen w m eh blamed on the other side." 

The chief ju tice to j t on i semi hnce (i impartiality, 
attempted to fto\i Sir Biitholcnew Shower who wished to 
follow in support ol tl e ^ osecution and being a very absurd 
man, was likely to do more hitm thin good WrigU, O.J. — 
" I hope we shiU ha^ e done by ind 1 y Sit B. S. — " If 
your lordship dot t think fit I can it down Wright, G. J. 
— " No ! no I Go on Sii Baitholomen — you II say I have 
spoiled a good speech &>. B S — I have no good speech 
lomake, my lorl, I have but a veiy tew words to say." 
WrigU, C.J. — " Well, go on, sir ; go on." 
In summing up. to the jury, the chief justice said ; — 
" This is a case of very great concern to the king and the 
goveiviment on the one side, and to my lords the bishops on 
the other. It is an information agmnst his grace my lord of 
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Canterbury and the otlier six noble lorda, for composing and 
publishing a sedilious libel. At first we were all of opinion 
that there was no sufficient evidence of puhlictUioa in the 
county of Middlesex, and I was goiug to have directed you to 
find my lords the bishops not guilty ; but it happened that, 
being interrupted in my direction by an honest, worthy, 
learned gentleman, the king's counsel took the advant^c, 
and, informing the court that they had further evidence, we 
waited tiU the lord president came, who told us how the 
petition was presented by the right reverend defendants to the 
king at Whitehali. Then came their learned counsel and told 
us that my lords the bishops ai-e guardians of the church, and 
great peers of the i-ealm, and were bound in conscience to 
act as they did. Various precedents have been vouched to 
show that the kin^ of England have not the power assumed 
by his present majesty in issuing the declaration and ordering 
it to be read ; but concessions which kmgs sometimes make, 
for the good of the people, must not be made law ; for this is 
reserved in the king's breast to do what he pleases in it at 
any time. The truth of it is, the dispensing power is out of 
the case, and I will not take upon me to give any opinion 
upon it now; for it is not before me. The only question for 
you is a question of fact, whether you are satisfied that this 
petition was presented to the king at Whitehall. If you 
disbelieve the lord president, you will at once acquit the 
defendants. If yon give credit to his testimony, the nest 
consideration is, whether the petition he a seditious libel, and 
this is a question of law on which I must direct you. Now, 
gentlemen, anything that shall disturb the government, or 
make mischief and a stir among the people, is certainly within 
the case ' de KbelUs famom ; ' and I must, in short, give you 
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my opinion — I do fake it to be a libel. But this being a 
point of law, if my brothers have anything to say to it, I sup- 
pose they will deliver their opinions." 

Mr. Justice Holloway, though a devoted friend of the gov- 
ernment, had in his breast some feeling of shame, and ob- 
served, — 

" If you are satisfied there was an ill intention of sedilion 
or the like, you should find my lords the bishops guilty ; but 
if they only delivered a petition to save themselves harmless, 
and to free themselves from blame, by showing the reason 
of their disobedience to the king's command, which they ap- 
prehend to be a grievance to them, I cannot think it a libel." 
Wright, C J. — " Look you, by tbe way, brother, I did not 
ask you to sum «p the evidence, (for that is not nsual,) but 
only to deliver your opinion whether it be a libel or no." 
PoweU, J. — " Truly, I cannot see, for my part, anything of 
sedition or any other crime fised upon these reverend fathers. 
For, gentlemen, to make it a libel, it must be false, it must 
be malicious, ajid it must tend to sedition. As to the false- 
hood, I see nothing that is offered by the king's counsel, nor 
anything as to the malice ; it was presented with all the 
humility and decency becoming subjects when they approach 
their prince. In the petition, they say, because they conceive 
the thing that was commanded them to he against the law 
of the land, therefore they do desire his majesty that he would 
be pleased to forbear to insist upon it. If there be no such 
dispensing power, there can be Ibl ^ \ tn which 
represented the declaration fo d d u 1 a p t uded 

power to be illegal. Now, gen 1 m 1 A \ ation 

with a witness ; it amounts to a b t a d tt peal 
of all the laws ; for I can see n 1 ff k w f any 
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in law, between the king's power to diapenae with laws eccle- 
aiastieal, and hia power to dispense with any other laws 
whatsoever. If this be once allowed oT, there will need no 
Parliament ; all the legislature will be in the king — which 
is a thing worth considering — and I leave the issue to God 
and your own coascieuces." 

Allybone, however, on whom James mainly relied, foolishly 
foigetting the scandal which would necessarily arise from the 
Piotestant prelates being condemned by a Popish judge for 
ijyiiig to save their church from Popery, came up to the 
maik, and, m the aentiments he uttered, must have equalled 
all the expectations entei-tained of him by his master : — 

" In the first place," said he, " no man can take upon him 
to write gainst the actual exercise of the government, unless 
he have leave from Ihe government. If he does, he makes a 
libel, be what he writes true or false ; if we once come to 
impeach the government by way of argument, it is argument 
that makes government or no government. So I lay down, 
that the government ought not to be impeached by argument, 
nor the exercise of the government shaken byai^ument. Am 
I to be allowed to discredit (be King's ministers because I can 
manage a proposition, in itself doubtful, with a better pen 
than another man ? This I say is a libel. My next position 
is, that DO private man can take upon him to write concerning 
the government at all ; for what has any private man to do 
with the government ? It ia the business of the government 
to manage mattera relating to the government , jt is the busi- 
ness of subjecta to mind only then piivate a£faii« If the 
government does come to shake my parti^'ular mfeieit the 
\iv, 13 open toi me, and I mav rediess raiself , but when I 
intiult. myself into matters which do not concei-n my yiat- 
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ticular interest, I am a libeller. And, tvuly, the attack ie the 
worse if under a specious pretence ; for, by tliat rule, every 
man that can put on & good vizard may be as mischievous as 
he will, so that whether it be in the form of a supplication, 
or an address, or a petition, let ua call it by its trae denomi- 
nation, it is a libel." He then examined the precedents which 
had been cited, displaying the grossest ignoi'ance of the history 
as well as constitution of the country; and, after he had been 
sadly exposed by Mr. Justice Powell, he thus concluded : " I 
will not further debate the prerogatives of the crown or the 
privileges of the subject; but I am clearly of opinion that 
these venerable bishops did meddle with that which did not 
belong to them ; they took upon themselves to oootradict the 
actual exercise of the government, which I think no partieular 
persons may do." 

The chief justice, without expressing any dissent, merely 
said, " Gentlemen of the jury, have you a mind to driak before 
you go ? " So wine was sent for, and they had a gb^s apiece ; 
after which they were inarched off in custody of a bailiff, who 
was sworn not to let them have meat or drink, fire or candle, 
until they were agreed upon their verdict. 

All that night they were shut up, Mr. Arnold, the king's 
brewer, standing out for a conviction till six next morning, 
when, being dreadfully exhausted, he was thus addressed by 
a brother juryman ; " Look at me ; I am the largest and the 
strongest of the twelve, and, before I find such a petition as 
this a libel, here I will stay till I am no bigger than a tobacco- 
pipe." 

The court sat again at fen, when the verdict of not guilty 
was pronounced, and a shout of joy was raised which was 
soon reverberated from the remotest parts of the kingdom. 
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One gt'nile ^ i bn te f C aj In ■is umed i ei 
tiken nio ciistocly on i Ij order of f! lo i 1 cf j o 

who w h aa e\Ui rd n'uy commiud of temiei and ounte 
maie sajl to him n a nltn voce — I la as glad ns you 
can be that my lords the b bIio] s are acq ted lu jo 
maui ei of jo c n^ here n o t 3 nd e t you m ht 
lejo ee n jour chaal e o el enheio ul not I e Have 
you any tl ng more to say to ray lo 1 the b shop Mr At 
lorney ? A. G. — ■ No, my lord, WngM, C. J. — Then 
they may withdraw,'' — - And tlify walked off, sun'ounded by 
countless thousands, who eagerly knelt down to reCKiye their 
blessing.* 

Justice Holloway wai> forthwith cashiered, as well a& Jus- 
tice Powell ; and there were serious intentions that Cliief 
Justice Wrjght should share their fate, as the king ascribeil 
the un'i 'p y result of the trial to his pusillanimity — con- 
trasting 'ij .. with Jeffreys, who never had been known to raisa 
his quarry. This esteemed functionary held the still more 
important office of lord high chancellor, and, compared with 
any other competitor, Wright, notwithstanding his occasional 
slight lapses into conscientionsness, appeared superior io ser- 
vility to all who could be substituted for him, f Aliybonc 

« 12 State Trials, 183-523. 

t It was supposed thai be was jealous of WiUiams, the sohiatoc geaornl, 
Trho had been promised, by Jamea the highest ofSoes of the law it he could 
coiiTict the bishops. This may account for a sarcasm he levelled at his 
rival during the trial. 'Wilhams, having accoant«d for a paiticnlar vote 
of the House of Commons in the reign of James II., when he himself was 
a member and suspected of bribery, said " there was a lump of money in 
the case." Wright, in referring to this, observed, " Mr. Sohcitor lells yoa 
the reason, ' there was a lump of money in the cnse ; ' but I wonder, in- 
deed, to hear it come from him." "Williams, understanding the insinua- 
tion, ejtclajmed, " My lord, I assure you I neyer gave my yote for money in 
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wna declared to be " the man to go through thick and thin ; " 
but, unfortunately, he had made himself quite ridiculous in all 
men's eyes by the palpable blundere he had recklessly fallen 
into during the late trial ; and he felt so keenly the disgrace 
he had brought on himself and his i-eligion, that he took lo 
his bed and died a few weeks afterwards. 

Thus, when WiUhun of Orange landed at Torbay, "Wright 
etill filled the office of chief juslic« of the King's Bench. He 
continued to sit daily in court till the flight of King James, 
when an interregnum ensued, during which all judicial busi- 
ness was suspended, although the public tranquillity was pre- 
Ecrved, and the settlement of the nation was conducted by a 
provisional government. After Jeffreys had tried to make 
his escape, disguised as a sailor, and was nearly torn to pieces 
by the mob, Wright concealed himself in the house of a 
friend, and being less formidable and less obnoxious {for he 
was called the "Jackall to the. lion,"') be remained some time 
unmolested ; hut upon information, probably iil-founded, that 
he was conspiring with Papists who wished to bring ba^ik the 
king, a warrant was granted against him hy the Privy Coun- 
cil, on the vague chai'ge of "endeavoring to subvert the 
government." Under this he was apprehended, and carried 
to the Tower of London ; but after he had been examined 
there by a committee of the House of Commons, it was 
thought that this custody was too honorable for hini, and ha 
was ordered to be transferred to Newgate. Here, from the 
perturbation of mind which he suffered, he was seized with a 
fever, and he died miserably a few days after, being deafened 
by the cheers which were uttered when the Prince and 
Princess of Orange were declared King and Queen of Eng- 
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HiB pecuuiaiy cmbiinaements !nd coiiUnuPd even after he 
becime a judge, ind, stil! living extiiva^intly, his nieina 
weie iiisuffiuent fo supply him i/iUi common ujmfoita m his 
last lioTiiH, or with a decent bmi-il His end. holds out an 
awful lesson ■\gain''t early hcentiouaness and political ptofli- 
gaty He was almost constantly fighting against pii\ation 
anl miserj, and doiing the short time that hp acpmeJ in the 
enjojment of splendoi he wa» de'-pised by ill good men, aud 
he muot have been odiou'! to himsielf A\hcn he diel Lia 
body was thio^vn into a pit nith comm n malefiLtor'- hm 
Bufienngi, when related, excited no compasaion , and hii. lume 
■was execi-ated as long as it was recollected. 

It is lucky for the memory of Wright that he had contem- 
poraries such as Jeffreys and Scroggs, who considerably ex- 
ceeded him ia their atrocities. Had he run the same career 
in an age not more than ordinarily wicked, his name might 
have passed into a by-word, denoting all that is odious and 
detestable in a judge ; whereas his misdeeds have long been 
little known, except to lawyers and antiquaries. 

It is a painful duty for me to draw them from theii' dread 
abode ; but let me hope that, by exposing them in their de- 
formity, I may be of some service to the public. Ever since 
t!ie reaction which followed the passing of the reform bill, 
there has been a strong tendency to mitigate the errors and 
to lament the fate of James II. This has shown itself most 
alarmingly among the rising generation ; and there seems 
reason to dread that we may soon be under legislators and 
ministers who, believing in the divine right of kings, will not 
only applaud, but act upon, the principles of arbitrary gov- 
ernment Some good may arise from showing in det£ul the 
practical results of such principles in the due administration 
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of justice — the chief object, it has been said, for which man 
renounces his natural rights, and submits to the restraints of 
magisterial rule.* 



in America since the passage of the fugitivo slaTB act of 1850, in the combi- 
nation of BO many diEtinguialied jurists and divines to denounce the 
doctrine of a " highat law," and to advocate the " diviiis right " of Con- 
gress to make enactments acootding to its own pleasure and jndgmenl, 

viduol conscience, which it is attempted to silence hj stigmatizing it as a 
pvejudiee. Not oclj' does thare seem reason to dtead that we may soon, 
be under legislators and an esecuUve who, believing in the divine right of 
those in authority, will not only applaud but act upon the principles of arhi- 
tcary government, we lately have been and still are, so &r as the federal e:i- 
eoutive and the federal Senate ate eonoemed, under precisely snch ministers 
and legislators ; and having lately had some such experience of the practi- 
cal results of such principles in the administjation of justice, ivhat more 
natural than to compare our sufferings with those of out British fotefe- 
thers, and to seek to learn from theit experience the natural cure for sueh 
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3b the Honorable the Judges of tie Si^eme Court of Pennsylvama .- 

ITie petition of PassmotB Waiiarason respBOttully eheweth : Thiit your 
petitioner is a. citizen of Pennsylvania, and a resident of Pliilndelphia ; that 
he is amemltor of "Tlie PennsjlTania Soeie^ foe promo^ug the abolition 
of SlttTory, and for the relief of fres negroes nnlawftillj held in bondage, 
nnd for improTing the condition of the AMoan raoo," incorporated by act 
of ABsembly passed the 8th day of December, A. D. 1789, of which Dc. 
Benjamin Krankhn was the first president, and tliat he is secretary of the 
aotii^ committee of said sooiety. 

That on Wednesday, the 18th day of July liist past, your petitioiier was 
informed that certain negroes, held as elates, were then at Bloodgood's 
hotel, in the city of Philadelphia, haTing been brought by their niastdr 
into the state of Pennsylvania, with the intention of passing through to 
other parts. Believing that the persona thus held as slaves were entitled 
to their freedom by reason of theic having been so brought by their master 
voluntarily into the stats of Pennsylvania, the petitioner, in the fiUfihnent 
of the official duty imposed upon him by the practice and regulations of the 
said SDoieCy, went to Bloodgood's hotel for the purpose of apprizing the 
alleged slaves that they were free, and finding that they with their master 
had left said hotel, and gone on board the steamboat of the New York 
lino, then lying near Walnut Suoet wharf, your petitioner went on board 
the same, found the party, oonsisUngof a woman named Jane, about thirty- 
iive years ot age, and her tno sons, Danid, aged about twelve, and Isaiah, 
aged abont seven, and, in preSEUCe of the master, informed the said Jane 
that she was free by the laws of Poan»jlvonia ; upon which she expressed 
her desire to have her tVeedom, and £nidly, with her childron, left tha boat 
of her own free will and accord, and without any ooecoion or eompuiaian 
of any kind ; anil having seen her in posaeasion of her liberty, with her 
33 " (3S9) 
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ihiidreii, your petitioner rcturnod to his plaoo ot business, and has neTer 
since seen tlie ssid Jane, Daniel and Isiuah, or cither of them ; nor does 
he know nhere they are, nor has ho had any connection of any kind with 
Hie subject. 

Yoar petitioner used no I'iolenoe whatever, except simply holding back 
Colonel Wheeler, their former master, when he attempted by force to prcTent 
the said Jane from leaving the hoat Some half dozen ne^^es, employed, 
aa yotir petitioner is inforroed, as porters and otherwiBB, at tho wharf and 
in the immediate nejghboriiood, of their own accord and without any invi- 
tation of the petitioner, btit probably observing or undeistandmg the stats 
of afEiirs, followed the petitioaer when he Trent on board the boat. An 
allegation has been made that they were guilty of violence and disorder 
in the transaction. Tour petitioner observed no acts of violence commit- 
ted by tbom, nut any other disorder than, the natural expression of some 
feelmg at the attempt of Colonel Wheeler to detain the woman by force ; 
that there was not any violence or disorder amounting to a breach of tho 
peace is also fairly to be inferred from the fact tliat two police officers 
were present, who were subsequently examined as witnesses, and stated 
that they did not see anything requiring or justifying theii interference to 
preserve the peace. And your petitioner desires to state explicitly that he 
had no preconcert or connection ot any feind with them or with their con- 
duet, and considers that he is in no way responsible therefor. Your peU- 
tioner gave to Colonel Wheeler, at the time, his name and address, with the 
assurance that he would be responsible if he had injured any right which 
ho had ; fully believing at the time, as he does still bBlieve, that ha had 
committed no injiu? whatever to any tight of Colonel Wheeler. 

On the night of the same day your petitioner was obliged to leave the 
city to attend an election of the Atlantic and Ohio Telegraph Company, at 
Hnrrisburg, and returned to Philadelphia on Friday, the 20th of Jnly, be- 
tween one and two o'eloek, A. M. Upon his return, an alias writ of /ioieos 
(OTjm? was handed to him, issued from tlie district court of the United 
States for the eastern district of Pennsylv.inia, upon tlie petition of the 
said John H. Wheeler, commanding him that the bodies of the said Jane, 
Daniel and Isaiah he should have before the Hon. John K. Kane, judge of 
the said district court, forthwith. To the s^d writ your petitioner tha 
aamo day, viz., the 20th day of July last past, made return, that the said 
Jane, Daniel and Isaiah, or by whatever name they may be called, nor 
either ot them, were not tlion, nor at tho time ot issuing said writ, or the 
original writ, or at any other time, in the custody, power, or possession ot, 
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could not hnve the bodies o( Oie Bnid Jsine, Dsiiiel and Isaiah before tlio 

Whereupon and afioTworda, to mt : on th^ 27th day of July aforea^d, it 
was otdeted and oiljudged Ijy the eonit that yoiir petitionoc be ooiamitted 
to the custody of the maishal, without bail or iiislnprize, aa for a contempt 
in refuaing to make return to a writ of /tabeas corpvs theretofore isBued 
against him at the instance of Mr. John H. Wheeler ; all which appears 
by tlie record and proceedings in tlie aaid case, whicli your petitioner bega 
leave to produce, and a copy of an esempMcation of which is annexed to 
this petition. Tiiereupon, on the same day, a warrant was issued, com- 
manding that the marshal of the United States, in and for the eaaletn 
district of PennsjlvanU, forthwith take into custody the body of your peti- 
tioner, for a contempt of the honorable the judge of the said diatrict 
court, in refusing to answer to the said writ of Aaieos corpta, theretofore 
awarded aganisthim, the said petitioner, at the relatiou ot Mr. John H. 
Wheeler, a copy ot which is hereto annesod, and also a warrant, by and 
from the marshal of the United States, to the keeper of the Moyameuaing 
prison, a copy of which la also hereto annesed ; nnder which warrants yonr 
petitioner was committed to the said prison, and is now there detained, 

Notwitlistanding the record is silent on the sutflect, you p titi n 
thinka it proper to state that, on the return of the writ of kab a3 oij 
the judge allowed the relator to traTerse the said return by p 1 and 
which permisBion the relator gave his own leatimony, in which li t t d 
tluit he held the said Jane, Daniel and Isaiah as slaves, unde tb 1 w f 
Vii^nia, and had rolunlarily brought them with him bj raiiroad from the 
city of Baltimore to the city of Philadelphia, whore he had been accidentally 
detained at Bloodgood's hotel about three hours ; and certain other wit- 
nesses were examined. From the testimony thus given, though not at all 
warranted by it or by the facts, the said judge decided that your pedtioner 
had been concerned in a forcible abduction of the sdd Jane, Daniel and 
Isaiah, against their will and consent, upon the deck of the said steamboat, 
Iiut admitted that your petitioner took no personally active part ia such 
supposed abduction after he had left the deck. 

The hearing took place on the morning of Friday, tho 2111h of July, at 
ten o'clock, your petitioner having had the first knowledge of the esisteuce 
of any writ of habeas coi-jnia between one and two o'clock on the same 
morning. Under these circumstances, before the said tesSmony was gone 
into and afterwords, the counsel of yonr petttioner asked for time, until 
the next mommg, for consultation and preparation for tlie argument of the 
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by the court, and the hearing ivent ou, and dosed on the sajue momii^ 
hotween twelre and one o'clock. 

On Tuesday, the 31st of July, lBjD,yonrpotitionoipresented to the Hon. 
Chief Justice of this court apelvtion for a habeas eojyBs, ivhioli wos refused. 

Inasoradi ne jour petitioner is thus depriyed of hia lihertj for an indefl- 
nite time, and possibly for his life, as he believes, illegally; inaamuchas 
he is a. native citisen of Pennsylvania, and claims that he has a right to 
the protection of the commonwealth, and to haye recourse ts her courts for 
enlargement and redress ; he begs leave respectfully to state some of the 
grounds on which he conceives that he is entitled to the reUef which he 

Whatever may be the view of the couvt as to the probability ot his dis- 
charge on a hearing, your petitioner respectfully represents that he ia 
clearly entitled to hare a writ of habeas corpus granted, and to be tbete- 
apon bronght before tho court. Upon this subject the Pennsylvania /labeai 
eoj-piia act is imperativo. Indeed, as the question of the sutfidency of tho 
cause of his detention directly concerns his personal liberty, any law which 
should fail to secure to him the right of being pei-Bonally present at its 
crgiiment and dedaion, would be ftightfuUy inconsistent with the princi- 
ples of the common law, the provisions of our Bill of Highls, and the very 

It is believed that no case, prior to that of your petitioner, ia reported 
in Pcnnsylrania, of a refusal of this writ to a party restrained of his lib- 
erty, except the case of Exparte Laarence, 6 Binn. 304, in which it was 
decided that it was not obligatory on the court to issue a second writ of 
habeas corpus where the case had been already heard on the same evidence 
upon a first writ of luAeas coipus grEmted by another conrt of the petition- 
er's own selection: in other words, that the statutory right to the writ 
was eshaosted by the impebation and hearing of the first writ, and that 
the granting of a second writ was at the discretion of tho court. This 
case, therefore, appears to confirm strongly the position of your petiljoner, 
that he he writ for which he now praya. 

On tl ired to be established on behalf of 

your pe if reason and authority, the follow- 



and especially of the si 



■ptemo I 
illegal 

2. Tl 
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jniisdicfion over the subject matter, and mhosB order ia therefore void, is 

3. That t!ie party subjaoted to such imprisonment hia a right to be 
relieved from it on liabeas cerpus, whether he did or did not make the 
ol^eotion of the want of jurisdiolion before the court or judge jnfliefing 
such imprisonment ; and that if he did not make auch objection, it is im- 
material whether he were prevented from making it by ignorance of the 
law, or by the nant of exttaocdinarj presence of mind, or by wlialever 
other cause. 

4. That the courts and judges of the United States ore courta and judges 
of limited jurisdiction, created by a govemioent of enumerated powers, 
and in proceedings before them the records must show the case to be 
within their jurisdieljon, oChenviB h h 

■ S. That if the record of anj djug b h afflrmalivcly 

that tlie ease was dearly with h ui d n h n no presump- 

tion of liict be raised against h d p p of validating 

their jurisdiction. 

G. That no writ of A-fieaJ CD ms nb ued p du the body of a 
person not ia custody under legal process, nnlesa it be issued in behalf and 
vnth the conaont of said person. 

7. That at common law, the i-etum to a writ of Aaieoj eotpiis, i! it be an 
nuevasive, full and complete, is couclusive, and cannot be tmversed. 

8. That a person held as a slave under the law of one atate, and vol- 
untarily carried by iiis owner for any purpose into another state, ia not a 
fugitive ti'om labor or service withm the true intent and meaning of the 
constitution of the United States, bat is sut^ect to the laws of tlia stale 
into which he has been thus carried ; and that by the law of Pennsylvania 
a slave so brought into this state, whether tor the purpose of passing 
through the same or otherwise, is free. 

9. That the district court of the United States haa no jurisdiction what- 
ever over the question of freedom or slavery of such person, or of an alleged 
abduction of Mm, nor any jurisdiction to award a writ of huieas cai-pui 
commanding an alleged abductor, or any dtizoQ by whom he may he as- 
sumed to be detained, Co produce him. 

10. That in case of a fugidve from service or labor from another state, 
the district court of the United States haa jurisdiction to issue a warrant 
for the apprehension of such tligitive, and in oaao he be roscned'ond ab- 
ducted from hia claimant, co proceed by indictment and trial by jury 
against such abductor, and on oonvietion to punish him by limited fine 
and imprisonmont ; but even in ths case of a fugitive slave, said court nor 
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the judge thereof has no junadiction to issue a writ of Mbeaa carpuii, com- 
manding the alleged abductor to produce euch ft^tire, or to enforce a 
return of such writ, or allow a trnTerso of the return thereof if made, or 
upon such trarerse in effect convict the respondeat, without indictment or 
trial bj jury of such abduction, and thereupon punish him therefor by 
unlimited imprisonment in the name of a commitment, as for a contempt 
in refusing to iwturn such ■writ of habeas coi'pus. 

11. That generally it is true that one court will not go behind a eom- 
mitment by anothet court for contempt; but that this is only where the 
oommitling court has jmisdiotion of the subject matter; and yoar peti- 
tioner submits that when the ciroumstances of the supposed contempt are 
Bet fortb. upon the record of commitmont, and it further appears thereupon 
that the whole proceedings were corara non judiee, and that for that and 
other reasons the commitment was arbitrary, illegal and void, it is the right- 
and duty of a court of competent jurisdiction, by writ of habeas cot-pus, to 
relieve a citizen &om impriaonment under such void commitment. 

12. That neither tlie district court of tha United States not the judge 
thereof had any shadow or color of jurisdiction to award the writ of AaisoJ 
CDipis directed to your petitioner, commanding him to produce the bodies 
of Jane, Daniel, and Isaiah, and that such writ was void ; that your peS- 
doner was in no wise bound to make return thereto ; that the return which 
he did make thereto was unevasive, full, and complete, and was conclusive, 
and not traversable; that the commitment of your petitioner as foe a con- 
tempt in refnsing to return said writ is arbitrary, iilegal, and utterly null 
nnd -void ; that the whole proceedings, including the commitment for con- 
tempt, were absolutely coram non fodice. 

13. That in such oppression of one of her citizens, a subordinate judge 
of the United States has usurped upon the authority, violated the peace 
and derogated from the sovereign dignity of the commonwealth of Penn- 
sylvania ; that all are hurt in the pei-son of your petitioner, and that he is 
justified in looking with confidence to the authoritieB of his native state to 
vindicate her lights by restoring his liberty. 

To be relieved, therefore, from the imprisonment aforesaid, your peU- 
tioner now applies, praying that a writ of htAcas em-jms loay be issued, 
according to the act of Assembly in snch case made nnd provided, directed 
to Charles Hertz, the said keeper of said piiaon, commanding him to bring 
before your honorable court tbe body of your petitioner, to do and abide 
such order as your honorable court may direct. 

And your petitioner will ever pray. So. 

PASRMORE "WITJJAMSON. 

Sloyamcnuiiis Prison. Aiif/iisi 3, 185o. 
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The Oplmon and Decision of Judge Kane, refen-ed to in ihe foregoing petUion. 

The IT. S. A. ex. ret. WheeUr agt. Pasamore WiSiamsaii—Sar. Baieaa 
Corpus, 27th July, 1355.— Colonel John H, Wheeler, of North Carolina, 
the United States Minister to Sicaragna, was on board B steamboat at one 
of the Delaware wharves, on his iray from Washin^n to embark ot New 
York foe his post of daty. Three slaves belonging to him were sitting at 
his side on the uppflr deck. 

Jnst as the lost signal bell was ringing, Passmore Williamson came up 
to the party — deelaied to the slaves that they wero free — and forcibly 
pressing Mr. Wheeler aside, urged them to go ashore. He was followed by 
Eome dozen or twenty negroes, who, by musoHlar strength, carried, the 
slaves to the adjoining pier ; two of the slaves at least, if not all three, 
struggling to release themselves, and protesting their wish to remain with 
Iheic master! '«■" of the negro mob in the meantime grasping Colonel Wheel- 
er by the collar, and threatening to out his throat if he made any resistance. 

The slaves wete borne along to a hackney coach that was in waiting, and 
were conveyed to some place of concealment ; Mr. Williamson following 
and urging fonvavd the mob ; and giving bis name and nddreas to Colonel 
"Wheeler, with the declaration that he held hirnaelf responEible towards him 
for whatever might be his legal rights ; but taking no peisonally active part 
in the obdnction after he had left the decli. 

I allowedawrit of /toieflJiOTjiMs at the instance of Colonel Wheeler, and 
subsequently an alias ; and to this last Mr, Williamson made return, that 
tiia persons named in the writ, "nor either of them, are not now nor was at 
the Sme of issuing of the writ, or the original writ, or at any other time, in 
the custody, power, or pcaseasion of the respondent, nor by him confined or 
restrained : wherefore he cannot have the bodies," etc. 

At the hearing I allowed the relator to traverse this return ; and several 
witnesses, who were asked by him, testified to the facts as I have recited 
them. The District Attorney, upon this state of facts, moved for William- 
son's commitment: I. For contempt in making a false return i 3. To take 
his trial for peijury. 

Mr. Williamson th on took the stand to pui^hiinsc)f ofconteinpt. He 
admitted the facts substantially ns in proof before ; made it plain that he 
had bcecan adviser of the projept, arid liad giyen it his eonfedevate sanction 
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tlie case, as it tins before me on the heoiing. 

I canuot look upon this return otlierwiae than as illusory — in legal phmse 
— aa evasive, if not false. It sets out that the alleged prisoners nie not 
noW] and have not boon Eiuce the issue of the hoheas corpus, in the custody, 
power or poaaeaaion of the respondent; and in so far, it uses legally nppro- 
pridto language for such n return. But it goes further, and by added words, 
gives an interpretation to that langnage, essentially Tariont fiom its l^il 

It denies that the prisoners were within his power, custody or possession, 
at any time whatever. Nowj the evidence of respectable, unoonti'adictBd 
witnesses, and the .admission of the respondent himself, establish the fact 
beyond controversy, that the prisoners were at one time within his power 
and control. He was the person by whose counsel the so celled rescue was 
devised. He gave the directions, and hastened to the pier to stimulate and 
supervise their esecntion. He was the spohesman and first actor after 
arriving there. Of all the parties to the act of violence, ha whs the only 
white man, the only citizen, the only individual having recognized poliUoal 
rights, the only person whoso social training could certainly interpret either 
hia own duties or the rights of others, under the constitution of the land. 

It would be futile, and worse, to argue that he who has oi^anized and 
guided, and headed a mob, to efl'ect tbe abduction and imprisonment of 
others — he in whose presence and by whose active influence the abduction 
and imprisonment have been bronght about — might exeuae Wmself ftom 
responsibility by the assertion that it was not Lis hand that made the un- 
lawful aasanlt, or that he never acted aa the jailer. He who unitea with 
others to coramit a crime, shares with thein all the legal liabilities that 
attend on its commission. He chooses his company and adopts their acts. 

This ia the retributiye law of all concerted crimes ; and its argument applies 
with peculiar force to those eases, inwbich redress and prevention of wrong 
are sought through the writ of haieas Borpvs. This, the great remedial 
process by which liberty ia vindioaled and restored, tolerates no language, 
in the response which it calls for, that can mask a subterfuge. The dearest 
interests of life, personal safety, domestic peace, social repose, all that man 
can valna, or that is worth living for, are involved in this principle. The 
institutions of societj would lose more than half their value, and coittts of 
justice become impotent for protection, if the writ of feiieaa «»yiM could not 
compel the truth — full, direct, and unoqnivocal — in answer to its mandate. 
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It will not do to ssy to llie man, whose ivifc or kIioeo daughtoE has boon 
abducted, " I did not abduot het; she ie not in my possession ; I do not 
detain her ; inasmuch as the assDuit was made by the hand of my subor- 
dinates, and I have forborne to ask ivhere they propose consummating the 

It is oloar, then, as it seems to me, that in legal aooeptanoe the parlies, 
■whom this writ called on Mr. Williamson to produce, were at one time 
within his power and control ; and his answer, sa far as it relates to his 
power oTBr them, makes no distinction between that ^me and the present. 
I cannot giro a dilferent intei-protation to hia language from that which he 
has practically given himself, and cannot regard him as denying his power 
OTec the prisoners now, when he does not aver that he has lost the power 
which he formerly had. 

He has thus refused, or at least lie has fiuled, to answer to the command 
of the law. He has chosen to decide for himself npon the lawfulness aa 
"well as the moral propriety of his act, and 1^ withhold the ascert^nment 
and vindication of the rights of others from that same forum of aihitrament 
on which all his own rights repose. In a word, he has put himself in con- 
tempt of the proGess of this court and challenges ils action. 

That action can have no alternatiye form. It is one too clearly deilncd 
by aniaent and honored precedent, too indispensable to the administration 
ot social justice and the protecticn of human right, and too potentially 
invoked by the special exigency of the case now before the court, to excuse 
even a doubt of my duty or an apology for its immediate performance. 

The eaosa was submitted to me by the learned counsel for the respondent, 
without argument, and I have therefore found myself at some loss to 
understand the grounds on which, if there be any such, they would claim 
the discharge of their client. One only has occuiied to mo as, perhaps, 
within his yiew; and on this I think it right to express my opinion. I will 
frankly reconsider it, however, if any futme aspect of the case shall invite 
the review. 

It is this; that the persons named in this writ as detained by the respond- 
ent, were not legally slaves, inasmuch as they were within the territoiy of 
Pennsylvania when they were abducted. 

Waiving the inquiry whether, for the purpose of this question, they wero 
within the territorial jurisdiction of Pennsylvania while passing torn one 
state to another upon the navigable waters of the United States — a point 
on which my iirst impressions arc adverse to the ailment — I have to say : 

I. That I know of no statute, either of the United States, or of Penusyl- 
34 
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Tsmia, or oE New Jersey, the only otiier stnte lliat 1ih8 a qlialified jurisdic- 
tion over this part of the Delaware, tliat authorisca tlie foieible abdactioii 
of any person or an j thing whatsoever, ivittout claim of property, unless in 
aid of legal process. 

2. That I know of no statute of T'enn3yK-ania,i%hich aflects to divest the 
r%lits of property of n litiaen of North Carolina, acquired and asserted 
under the laws of that state, becaose he has found it needful or convenient 
to pass through the territory of Pennaylvunia, 

3. That 1 am not aware that any sueli statute, if sucli a one were shown, 
could be recognized as valid in a com-t of the United States. 

4. TJiat it Beems to me altogether unimportant whether they were slaves 
or not. It woidd be the mockery of philanthropy to assert, that, because 
men had heeomo free, they might therefore be forcibly abducted. 

I have said nothing of the motives by which the respondent lias been 
governed ; I have nothing to do with them ; they may give him snpport 
and comfort before an infinitely higher tribunal j I do not impugn them bete. 
Uor do I allude, on the other hand, to those special claims upon our 
hospitable courtesy which the diplomatio character of Mr. "Wheeler might 
scein. to assert for him. I am doubtful whether the acts of Coi^ress give 
to him and his retinue, and his pi'operty, that protecjaon as a representative 
of the sovereignty of the United States, which they concede to all Gov- 
ereignties besides. Whether, under the general law of nations, he could not 
aalt a broader privilege than some judicial precedents might seem to admit, 
isnotnecesaarily involved in the causa before me. It is enough that I find, 
as the case stands now, the plain and simple grounds of adjudication, that 
Mr. Williamson has not returned truthfully and fully to the writ of habeas 
corpits. He must, therefore, stand committed for a contempt of the legal 
process of the court. 

As to the second motion of the District Attorney — that which looks to 
a committal for perjury — I withhold an espressioii of opinion in regard to 
it. It is unneceseaiy, because Mr. Williamson being under arrest, he may 
be charged at any time by the Grand Jury; and I apprehend that there 
may be doubts whether the affidavit should not be regarded as estra-judicial. 

Let Mr. Williarason, the respondent, be committed to the custody of the 
marshal irithout bail or raainprize, as for a contempt of the court in refusing 
to answer to the writ of habeas corpus, heretofore awarded against him at 
the relation of Mr. Wheeler. 

H. B. A motion of the priaonei-'s counsel for leave to amend the return 
was refused, and to a question for what time the imprisonment was to be, 
the judge replied ~ " While he remains in contempt." 
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The opinioii of tlie Supreme Court of Pemmylmntia, delivered by J-adga 
Black, declinmg io grant ike peliiion of Paasiiiore WiUiamson. 

TJiis is an appiication by Pasamora WilliamaoH for AaSeas corpus. Ha 
eomplaina that he ia held in custody under a commltraBnt ot the district 
court of the United Statea, fot a ooutempt of that court in refusing to obey 
its process. The process which he is confined for diaobBjing was a habeas 
corpus commanding him to produce the bodies of certain colored persona 

Is !ie entitled to the writ he hos asked for ? lu oonaidering what answer 
we shall give to this question, we are, of course, expected to be influenced, 
as in other cases, by the law and the constitution alone. The gentlemen, 
nho appeared as counsel for the petitioner, and who argued the motion in 
a way which did them great honor, pressed upon ns no considerations ex- 
cept those which were ftoanded upon their legal Tiews of the subject. 

It is argued with mnch eamestnose, and no doubt with perfect sincerity, 
that wo are hound to allow the writ, without stopping to oonsider whether 
the petitioner has or has not laid bdurs us any probable cause for supposing 
that he is illegally detained — that every man confined in prison, except 
for treason or felony, is entitled to it ex debito jvatiUa — and that we can- 
not ref\iae it without a tiightfnl violation ot the petitioner's rights, no 

custody for a just cause. If this be true, the ease of Ex parte Laayrenee, 
6 Binn. 304, is not law. There the writ was refused because the applicant 
had been previously heard before another court. But if every man who 
applies for a habeas corpus must have it as a matter of right, and without 
regard to anything but the mere fact that he demands t th n a cou t or 
a judge has no more power to refuse a second than a firtt ppl at n 

Is it really ti-ue that the special application, wh h mn t he mad for 
every ^viit of habeas corpus, and the examination f th mm tn nt, 
^bich we are bound to make before it can issue, are m e h 11 and un.. 
substantial forms i Can it be possible that the law and th u t ar so 
completely under Uka control of their natural enemies th t e ry 1 of 
offenders ag^i^^t '^^ Union and the state, except traitors and felons, may 
be bronght before us as often os they please, though we know beforehand, 
by their own admissions, that we cannot help but remand them imracdi- 
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ately ? If theeo questions must be anaweted in the affirinatiye, then we 
are eoinpelW, against our will and contrary to our ooni'ietions of duty, to 
wage a constant warfare ogdnst tho federal tribnnala by filing off wrlls of 
habeas corpus npon them all the time. The punitive justice of the Etate 
ivonld Buffet still more seriously. The half of the "Westetn Penitentiary 
would be before us at Philadelphia, and a similar proportion from Cherry 
Hill and Moyamensing would attend oar eittings at Pittsburgh. To remand 
tliem would do Tery little good ; for a. new set of writs vrould tiring them 
all back again. A sentence to solitary conJiDement would be a sentence 
that the coucict should travel for a limited term up and down the state, 

means the inmates of the lanatio asylums might be temporarily enlarged, 
much to their own detriment ; and every soldier or seaman in the seriico 
of tho connti7 could compel his commander to bring him before the conrt 

But the liabew corpta act has nevec receiTed such a construction. It is 
tt writ of right, and maynot be refused to one who shows apHmafacie 

mand it who admits that he is in. legal custody for an offence not bailable \ 
and he does make what is equivalent to suoh an admisBion when his oiTn 
application and the commitment referred to in it show that he is lawfully 
jJetained. A complaint must be made and the cause of detainer submitted 
lo a judge before the writ can go. The very object and purpose of this is 
to prevent it from being trilled with by those who manifestly have no right 
to be set at liberty. It is lilie a writ of eiTor in a criminal ease, whidi 
the court or jndge is bound to allow if there be reason to suppose that an 
error lias been commitled, and equally bound to refuse if it be clear that 
the judgment must be affirmed. 

We are not aware that any application to this court for a writ of habeas 
corpm baa ever been aucoessfiil where the judges, at the time of the allow- 
nnee, were satisfied that the prisoner mnst be remanded. The petitioner's 
counsel say there is but one reported case in which it was refused, (5 Binn. 
304 ;) and this is urged in the ailment as a reason for supposing that in 
nil other eases the writ was issued without examination. But no such in- 
ference can fairly be drawn from the scarcity of judicial decisions upon a 
point like this. We do not expect to fiud in reports so recent as onrs 
those long-established rules of law which the student learns ftom his ele- 
mentary books, and which are constantly acted upon withont being disputed. 

The ftnieaa corpiis ia a common law writ, and has been used in England 
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from time immemorial, just as it is noir. Xho Gtatnte of SI Chnr. II. a 
2, made no alteration in tbe practioe of the courts in grauting these writs. 
{3 Bam. and Aid. 420 to Chitty'e Reps. 207.) It moreij prorided thai the 
judges in Tacation should have tbe power wliicli the courts liad previously 
pKereised in term time, (1 Chitty's Gen. Frac. 686,) and inflicted penalties 
upon those tiho should defeat its operation. The common law upon this 
suhjeet was brought to Ameiiea by the eolonista ; and most, if not all of 
the states, have eioee enacted laws resembling the English staluts of 
Charles II. in every principal teatm:e. The constitution of the United 
States doclares that " the privilege of a writ of Aolieos corpus shall hot he 
suspended nnl^s when, in cases of rebellion or invasion, the public safety 
may requii* it." Congress has contfened upon the federal judges the power 
to issue such writs according to the principles and rules regulating it in 

this subject prevail in England and America, and seeing also tho similarity 
of their statutOij regulations in both eountrios, the decisions of the English 
judges, as well as of tbe American courts, both state and federal, ace 
entitled to our fullest respect, as settling and deining our powers and 

Blackstone (3 Com. 132) says the writ alhabeas cm-pus should be allowed 
only when the court or judge is satisfied that the patty hath prohahle 
cause to be delivered. He gives cogent reasons why it should not be al- 
lowed in any other case, and cites with unqualified approhadon the prece- 
dents set by Sir Edward Coke and Chief Justice Taugban in cases where 
they had reftised it. Chitty lays down the rule (1 Cr. Law, 101 ; General 
Prac. 686-7.) It seems to have been acted upon by all the judges. The 
writ was refused ia Rex v. Sckeitier, (1 Bnir. 765,) and in the case of the 
three Spanish sailors, (3 Black. Rep. 1324.) In Hobhouse's case, (2 Bom. 
and Aid. 420,) it was fully settled by a unanimous court, as the true con- 
struction of the statute, that the writ is never to be allowed, if upon view 
of the commitment it be manifest that the prisoner must be remanded. In 
New Yorlt, when the statute in force there was precisely like outa, (so far 
I mean as tiiis qnestion is concerned,) it was decided by the supreme court 
(6 Johns. 282) that the allowance of the writ ^vas n matter within the dis- 
cretion of the court, depending on the grounds laid in the application. It 
waa rettaed in Hustor's case, (1, H C. 136) and in Bx parte Ferguson, (9 
Johns. Rep. 139.) In addition to this we have the opinion of Chief Jus- 
tice Marshall, in Wathins's case, (3 Peters, 202) that tho writ ought not 
to be awarded if the court is satisfied that the piisoner must be remanded. 
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It was aocoi-dingly rcfuacd by tha aupreme court of the United States in 
tliat oaso, as it had been before in Kearney's case. 

On the whole, we are thoroughly sadsfied that our duty requii'es us to 
view and examine the cause of detainer now, and to make an end of the 

the retnrn of the writ. 

This ptisoner. OE akeady said, is confined on o. esntenco of the district 
oonrt of the United States for a contempt. A Aaieos eorpus is not a writ 

exerdse any Idnd of appellate jurisdiction in it. On a Iiabeas corpus, the 

judgment, even of a subordinate state court, cannot be disregarded, re- 

TBrsed or set aside, however clearly we may perceive it to be erroneous, and 

however plain it may be that we ought to reverse it if it vrcie before us on 

appeal or writ of error. We can only look at the record to see whether a 

judgment exists, and have no povtet to say whether it is right or wrong. 

It 1 ly presumed to be right until it is regularly brought up for 

VI n W decided this three years ago at Sonbury, in a case which 

w all h gh onB of much hardship. Bnt the rule is so familiar, ao 

um al y kn w dg d and so ceaaonable in itself, that it requires only 

to b t, ed 1 app with sHU greater force, or at least for Btrongot 

n to h d n of the federal courts. Over them we have no 

tr 11 nd on circumstances, or by any jlroeess that could be 

d VI ed T tr b n belnng to a different judicial Bystom iioni ours. 

Tl y d dift nt code of laws, and are responsible to a different 

re guy Th d tr coiu-t of the United States is as independent oE 

ns aa wo are of it — as independent as the supreme conrt of the United 

States is of either. What the law and the constitution have forbidden us 

to do directlyon writ of error, we, of course, cannot do indirectly by AoSens 

But the petitioner's counsel have put his case on the ground that the 
whole proceeding against him in tho district court was coram non Juiiice, 
null and void. It is certainly true that a void judgment may be regarded 
as no judgment at all ; and every judgment is ^oid which clearly appears 
on its own face to have been pronounced by a court having no juriadiotion 
or auQiority in the subject matter. For instance, if a federal court should 

dieUon eKcept in civil pleas, should try an indictment for a crime and con- 
vict the party— in these oaaea the judgments wonld bo wholly void. If 
the peHtioner can bring himself withiu this principle, then there is no 
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judgmoril; against him; ho is nToiigfiilly imprisoncil, and wc must Drdor 
him to be brought oat and dischaiged. 

What ia he detained for f The answer is eosy and simplo. The com- 
mitment shows that he was tiiod, found guilt;, and sentenced for eonieftipt 
of coiH-t, and noliiing else. He is now confined in execution of that sen- 
tence, and for no other cause. This was a distinct and sobstantiTe offence 
against tho authority and goTemment of the United States. Does any 
body doubt tbe jurisdiction of the district court to punish contempt? 
Certainly not. All courts have this power, and must necessarily have it ; 
otherwise they could not protect themsehes ftoro insnlt, or enforce obedi- 
ence to their process. Without it they would be utterly powerless. The 
authority to deal witli an offender of this class belongs exclusively to the 
court in mhiot the offenca is committed, and no other conrt, not even the 
highest, can interfere with its esercise, either by writ of error, mandamus, 
or habeas corpus. If the power be abused, there ia no remedy but impeach- 

The law was so held by this court in M'Langhlin's case, (5 W. & 8. 276,) 
and by the supreme court of the United States in Kearney's case, (7 
Wharton, 33.) It was solemnly settled as part of the common law, in 
Brass Crossley's case, (3 Wilson, 183,) by a court ia which sat two of the 
foremost jurists that England ever produced. We have not tho smallest 
doubf that it is the law ; and we must administer it as we find it. The 
only attempt ever made to disregard it was by a New York judge, (4 Johns. 
Eop. 345,) who was not supported by his brethren. This attempt was fol- 
lowed by all the evil and confusion which BlaclieWne and Kent and Story 
declared to bo its necessary consequences. Whoever will trace that singu- 
lar controversy to its termination will see that the chancellor and the 
majority of the supreme court, though once outvoted in the Senate, were 

The Senate itself yielded to the force of the truths which the supreme 
conrt had Md down so clearly, and tho judgment of the court of errors in 
Yates's case (8 Johns. 593) waa overruled by the same court the year after- 
ward in Yaiea t. Lamiiiff, (9 Johns. Rep. 403,) which grew out of the very 
same transaction, and depended on the same principles. Still further re- 
flection at a later period indueed the Senate to join the popular branch of 
the legislature in passing a statute which effectually prevents one judge 
ftoiu interfering by haieas cotpia with the judgment of another on a ques- 
IJon of coneom.pt. 

These principles being aetllod, it follows irresistibly that the district 
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court of the UDited States had poivet irnd jurisdiction to decide what nets 
constitute a contempt against it; to deteiinine whether the petitioner had 
been guilty of contempt ; and to inflict upon him the punishment which in 
his opinion he ought to euffet. If we fully believed the petitionar to be in- 
nocent — if wa ware sure that the eomt which convicted him miaunderatood 
the facts, or misapplied tho law — still wc could not reexamine the evidence 
or trudge the iuetioe of tlie case, without groasly disregarding what we 
know to be the law oi the land. The judge of the district court decided the 
question on hia own constitutional responsibility. Even if he could be shoivn 
to have acted tyrannically or corrnptly, he could be called to answer for it 

But the counsel for tlie petitioner go behind tha procoeding in which he 
was convicted, and argue that the sentence for contempt is Toid, because 
the court had no jurisdiction of a certain other matter which it was inves- 
tigating, or attempting to investigate, when the contempt was committed. 
We Und a judgment against him In one case, and be complains about 
another, in which thore is no judgment. He is suffering for an offence 
against the United States ; and he Bays he is innocent of any wi-ong to a 
particular individual. He is conclusively adjudged guilty of contempt j and 
he tells us that the court had no jurisdiction to restore Mr. Wheeler's slaves. 

It must be remembered that contempt of court is a specific crimiual of- 
fence. It is punished sometimes by indictment, and sometimes in a sum- 
mary proceeding, as it w.is in this case. In either mode of trial the idjudi- 
cation against the offender is a conviction, and the commitment in 
consequence is execution. (7 Wheat. 88.) This is well settled, and I 
baliaire has never been doubted. Certainly the learned counsel for the 
petitioner have not denied it. The contempt may be connected with some 
paitionlar cause, or it may consist in misbehavior iihioh has a tendency to 
obstruct the administration of justice generally. When it is committed in 
a pending cause, the proceeding to punish it is a proceeding by itself. It Is 
not entitled in the cause pending, but on the cruninal side. ' (Wall. 134.) 

The record of a couTiction for contempt is as distinct from the matter 
under invest^tion, when it was committed, as an indictment for peijury 
is, from the cause in which the false oath was taken. Can a person con- 
victed of perjury ask iis to deliver him tVom the penitentiary, on showing 
that the oath on which the perjury is assigned, was taken in a cause of 
which the court had no jmisdiction ? Would any judge in tho common- 
wealtti listen to such a reason tor treating the sentence as void f If, instead 
of swearing falsely, he refuses to be sworn at all, and he is convicted, not 
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of pcrjuiy, but of contempt, tliE some rule appliES, and with a force precisely 
cqnal. If it be really trae that no contempt cau be «omiiiitted against a 
oonrtwliilB it is enquiring into matter beyond its jurisdiction, and if the 
fact was so in this ease, then the petitioner had a good defence, and he 
ought to liaTO made it on his trial. To malte it after conviction is too late. 
To make it here is to produee it before the wrong tribonal. 

Every judgment MUBT he conclusive until rcTcrsed. Such is the iharacter, 
nature, and essence of all jui^nientE. If it be not conduaiTe, it is not a 
jndgment. A court must either have power to settle a giren qnastion 
finally and forever, so as to preclude all further inqniiy upon it, or else it 
has no power to make any decision at all. To say that a court may deter- 
mine a matter, and that another court may regard the matter oftorward as 
open and undetermined, is an absurdity in terms. 

It is most eapccially necessary that convictions for contempt in our courts 
should bo final, conclusire, and free from reexamination by other courts on 
Asieos carjins. If the law were not so, our judicial system would brealc to 
pieces in a month. Courts totally unconnected with each other would be 
coming in constant colUsion. The inferior courts wordd revise all the 
decisions of the judges placed over and above them. A party unwilling to 
be tried in this court, need only de^ our authority, and if we commit him, 
take out his Itabeas corpris before an associals judge of his own choosing, 
and if that ju^e is of opinion that we oi^t not to try him, there is an 
eixd of the caao. 

The doctrine is so plainly against the reason of the thing, that it would 
be wonderful, indeed, if any authority for it could be found in the books, 
CKcept the overruled decision of Mr. Justice Spencer of New York, already 
reierred to, and some efforts of the same kind to conbol Uie other courts 
made by Sir Edward Coke, in the King's Bench, which are now universally 
admitted to have been illegal, as well as rude and Intemperate. On the 
other hand, we hare all the English judges, and all our own, discliuming 
their power to interfere with or control one another in this way. I will 
content myself by simply referring to some of the books in which it is es- 
tablished, that the conviction of contempt is a separate proceeding, and is 
conolusive of every fact which might have been urged on the trial for con- 
tempt, and among others wont of jmisdiction to tiy the cause in which the 
contempt was committed, (4 Johns. Rep. 326, etseipi. The opinion of 
Chief Justice Kent, on pages 370 to 375. 6 Johns. 503. 9 Johns. 423. 1 
Hill. 170. 6 Iredell, 190. lb, 153. 9 Sandf. 724. 1 Carter, 160. 1 Blackf. 
lOe. 26 Miss. 836. 2 Wheeler's Criminal Cases, p. 1. 14 Ad. and Elha, 
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5-5S,) ThPBE cases will epeak for llieinacWee ; hut I may lemnrk ilb to the 
last one, that the very same objection was mads there and hero. The party 
was couTictod of contempt in not obeying a doorBB. Hb claimBd hia dis- 
charge on hc^eas coijias because the chanceliar had no jnriadiction to make 
the decree,- heing interested in the cause himself. But the Conrt of Queen's 
Bench held that if that Traa a. defence it should have been made on tho trial 
for contempt, and the eouTiotioii was conclusiTe. We cannot choose but 
hold the same rule here. Any other would be a violation of the law which 

But certainly the want of jurisdiction alleged in this ease would not stou 
have been a defence on the tiiaL The proposition that a court is powerless 
(0 punish for disorderly conduct, or disobedience of its procesE in. a case , 
which it ought ultimately to dismiss, for want of jnrisdiction, is not only 
unsupported liy judiml authority, but we think it is new even as an ai^u- 
msnt at the bar. We, ourselves, have heard many coses through and 

partiea to another tribunal. But we never thought that our pi-ooess conld 
be defied in sueli cases more than in others. 

There iu-e some proceedings in which the want of jmiadiction would be 
aeon at the first blush; but there are others inwhich the court must inquire, 
into all the facts before it can possibiy know whether it has jurisdiction or 
not. Any one who obstructs or baffles a judicial investigation for that 
purpose, is unquestionably guilty of a crime, for whioh he may, and ought 
to be tried, convicted, and punished. Suppose a local acSon to be brought 
in the wrong county; this is a defence to the action, bnt a defence which 
must be made out like any other. While it is pending, neither a party, nor 
an officer, nor any other poison, can safely insult the court, or resist its 
order. The court may not have power to decide upon the merits of the 
ease ; but it hoa nndoubled power to try whether the wrong was done 
within its jurisdietion or not. Suppose Mr. Williamson to be called before 
the circoit oouit of the United States as a witness in a trial for murder, 
alleged to be committed on the high seas. Can he refuse to be sworn, and 
at his trial for contempt, jnstify himself on the ground that the murder was 
committed within the limits of a State, and thereby triable only in a State 
court ? If ho can, he can justify perjury for the same reason. But such a 
defence for cither crime, has never been heard of since the beginnins of the 
world. Much less can it be shown, after conviction, as a giound for declar- 
ing the sentsnce void. 

The wish which the petitioner is canvieted of disobeying was legal on its 
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fnee. It e'JJomed npon Wm a simple duty, which he onght to liM'e i\ni!pr- 
Btood and petformed without hesitation. That he did not do so is a fact 
conolusivelj cstabliahod by the adjudiontion which the conrt made upon it. 
I say the wish was legal, because the act of Congresa giyea to ail the coiirta 
ol the United Stales the power " to issue writs ot habeas corpm, when nee- 
easary for the esetcisa of their jurisdiction, and Bgteeable to the prineiplea 
and usages of law." Chief Justice Marshall decided in Burr's trial, that the 
principles and usages referred to in this act ivete tbo^e of tho common law. 
A part of the jurisdiction of the district court coiidats in restoring fugitive 
Elaves ; and the /uibeas coiytus ma; be used in aid of it when necessary. It 
was awarded here upon the application of a person who complained that his 
elaves were detained from him. Unless they were fugirive slaws they could 
not bs slaves at all, according to the petitioner's own doctrine, and if the 
judge took that view ot the subject, he waa bound to award tha writ. If 
the persons montionsd on it had turned out on the hearing to be fugitives 
from labor, the duty of the district judge to restore tiBm, or his power to 
bring thetn before him on a habeas coi-piss, would have been disputed by 
none except the very few who think that the constitulion and law on that 
subject oi^ht not to be obeyed. The duty of the court to enquire into tho 
facts on which its jiirisdictjon depends ia as plain as its duty not to exceed 
it when it is aacertained. But Mr. 'Williamson stopped the inTestigntion 
iti Untitle; and the consequence ia, that everything in the case remains 
misottled, whether the persons named in the writ were slaves or free. 

"Whether Mr. Wheeler was the owner of them — whether they were un- 
lawfully taken IVom him— whether the court had jurisdiction to restore 
them — all these points are left open for want of a proper return. It is 
not our business to say how they ought to be decided ; bat we doubt not 
that the learned sad upright m.igisirate who presides in the district court 
woidd have decided them as rightly aa any judge in all the country. Mr. 
"Williamson had no right to arrest tho inquiry beoausc he supposed that an 
error would be committed on the question of jurisdiction, or any other 
question. If the asaorlions whioii his counsel now make on the law and 
the facts be correct, ho prevented an adjudication in favor of hie proteges, 
and thus did them a wrong, which ia probably a greater offence in his own 
eyes than any thing he could do against Mr. Wheeler's rights. There is 
no reason to bolievo that any trouble whateYCi: would have come out of the 
case, if he had made a true, full, and special return of all tho faotsj fur 
then the rights of all patlica, black and white, could have been settled, or 
tho matter dismiaaed for >vant of jurisdiction, if the law ao required. 
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It is fETguod that fhs CQurt Imd no JTrriRdictTon, because it was ^ot ^Teired 
that tiie slaves wei'c fugitives, bnt inerclj that Uiey owed service by the 
laws of Vii^nia. Conceding, foi- tho ni^unient's sake, that this was the 
only giound on which the court could have interfered — conoeding that it 
is not subsfain tiaJly alleged in the petition of Mr. Wheeler — the proceedings 
were, nevertheless, not void for that reason. 

The federal tribunals, though courts of limited jurisdiction, ace not 
inferior courts. Their judgments, until reversed by the proper appellate 
court, are valid and condnsivc tipon the parties, thoi^h the jurisdiction le 
not alleged in the pleadings nor on any part of the record. (10 Wheaton, 
lea,) Even if this were not settled Mid dear law. It would still be certain 
tbat the fact on which jurlsi^cdon depends need not be stated in the pro- 
cess. The want of such a statement in the body of the Habeas corpus, or in 
the petition on which it nos awarded, did not give Mr. WiUiamBon a right 
to treat it with contempt. If it did, then the courts of the United States 
must get out the ground of their jurisdicljon in every subpcona for a 
witness; and a defective or untme averment will authorise the witness to be 

But all that was said in the argument about the petition, the writ, and 
l]ie facts which vrere proved or could be proved, refers to the evideime in 
which the conviction took place. This lias passed in rent judicalam. "We 
cannot go one step behind the oonviofion itself. We could not reverse it 
if there had been no evidence at all. Wo have no more authority in law 

like this, than we ivould have to countermand an cider issued by the com- 
mander-in-chief to the United Stales armj. 

We have no authority, jurisdiction, or power to dedde any thing here 
esoept the simple fact that tho district court had power to punish for oon- 

of such contempt— and that the conviction is conclusive upon us. The 
jurisdiction of the court on the case which had been before it, and every 
thing eke which preceded the conviction, mb out of our teach, and they 
ai'B not examinable by us — and, of course, not now intended to be decided. 

There may be cases in which we ought to check usurpation of power by 
the Federal coiulis. If one of them would presume, upon any pretence 
whatever, to take out of our hands a prisoner convicted of contempt in this 
eonrt, we woidd resist it by all proper and legal means. What we would 
not permit them to do against us we will not do against them. 

We must mainlain tho rights of the Slate and its courts, for to them 
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oJone can the people look for a competent administration of their domestic 
concerns ; hut ive will do nothing to impaJt the constitutional rigor of the 
general government, which is " the sheet anchor of our peace at home and 
ouraafetj abioad." 

Soma complaint was mode in the argument about the sentence heing for 
an indefinite time. If this were erroneous it would not avail here, eince we 
hare as little power to retiae the judgment for that reason as for any other. 
Bat it is not illegal nor contraij to the usual rule in such cases. It means 
eomroitment until the party shall make proper submission, (3 Lord lUy- 
mond, 1108. i Johns. Rep. 375.) 

The law will not bargain with anybody to let its courts be defied for a 
specific terra of imprisonment. Thereara many persons who would gladly 

price, while others are deterred by a mere show of punishment. lilach is 
detained -until he finds himself willing to conform. This is raercifu! to the 
submissive and not too severe upon the refractory. The petitioner, there- 

when he ■mil, by making terms with the court that sent him there. But it 
he choose to struggle for a triumph — if nothing will content him but a 
clean victory or a clean defeat — he cannot expect us to aid him. Our du- 
ties are of a widely different kind. They consist in discouraging as much 
as in us lies all such contests with the legal authorities of the country. 
T/ie lerii of habeas cinjiiw is refused. 



The dissenting opinion of Judge Kiiex in favor of granting the petition, 

Knox, J. I do not concur in the opinion of the majority of this court 
refusing the writ of luAeas eorpxis, and shall state the reasons why, in my 
judgment, the writ should be granted. 

This application was made to the court whilst holding a special session 
at Bedford, on the 13th day of August; and upon an intimation from the 
counsel that in caas the court had any difiiculty upon the question of 
awarding the writ, they would like to he heard, Thursday, the ISth of Au- 
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gust, waa fixed for the hearing On that daj au aigument wae made by 
Messrs. Meredith and Gilpi li the writ. 

I may as well remark her h p n p of the petition I 

was in favor of awarding t habeas co « g p ferring that the 

right ot the petitioner tohisdihg h dbd mined upon the 
return of the writ. If this d b p d iv should have had 

the views of counsel in oppo to h di h g and oreover, if neces- 

Btuy, we could, after the return, havH esammed into the laets of the case. 

I am in favor of granting this writ, first, because I believe the petitionee 
haa the right to demand it at our hands. From the time of Magna Chatta 
the ivtit of habsas corpus has been considered a writ of right, which every 
person ia entitled to ec ddiito jutticue. "But the benefit of it," says 
Chancellor Kent, " was in a great degree oluded in England prior to the 
statute of Charles 11., as the judges only awarded it in terra time, and they 
assumed a discretionary power of awarding or refuMug it." 2 Kent Com- 
mentaries, 28. And Bacoa says, "Notwithstanding the writ o( habeas 
cofjrtts be a vfrit of r^ht, and what the subject is entitled to, yet the pro- 
vision of the law herein beiug in a great measure oluded by the judge as 
being only enabled to award it in tertn time, as also hy an imogincd notion 
of the judges that they had a discretionary power of granting or refusii^ 
it," the aet of 31 Charles II. was made for remedy thereof. 

I am aware that both in Ei^land and this country, sines the passage of 
the statute of Charles II., it haa been held that where it clearly appeared 
that the prisoner must he remanded, it was improper to gisnt the writ ; 
but I know of no such construction upon onr act of ISth February, 1735. 
The people of the Dnited States have ever regarded the privileges of the 
habeas eorpos aa a moat invaluable right, to secure which, an inteiiiietion 
against its suspension, " unless when in cases ot rebellion or invasion the 
public safety may require it," is inserted in the organic law of the Cnion ; 
and in addition to our act of 1783, which is broader and raore comprehen- 
sive than the English statute, a provision in terms like that in the consti- 
tution of the United States is to be found in the constitution of this State. 

It is diiHeult to conceive how words could he more imperative in their 
character than those to be found in our statute of 1735. The judges named 
are authorized and required, either in vacation or term time, upon the due 

posed criminal matter, except for treason or felony, or conJined or restrained 
of his or her liberty, under any color or pretence whatsoever, to award and 
grant a /uibme corpne, directed. to the person or persons in whose custody 
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the prisoner is detained, retarnable immediately. And the refusal or neg' 
lect to grnnt the iitit required by tiie act to be granted, renders the judge 
&o neglecting or refusing liable t^ tlie penalty of three hundred pounds, 

I auppoae no one will doubt the power of the legislature to require this 
writ to be issued by tlie ju%B3 of the commonivealth. And it is tolerably 

to which is added a penalty for not doing it, no discretion ia to be used in 

obeying tbe mandate. 

. The English statute coufined the penalty to a neglect or refusal to grant 

in term time was inferred, but our act of Assembly docs not limit the pen- 
alty to a cefusal in TacaOon, but is sufficiently comptehcnsivc to embrace 

I haTe looked in vain through the numerous cases reported in tliis Stats 
to find tliat the writ was ever denied to one whose application was in due 
foiTU, and whose case was witliin the piu-view of the act of Assembly. 

In Se^nAUca v. Arnold, 3 Yatea, 263, the writ was refused because the 
petitioner was not restiained of his liberty, and therefore not within the 
terms of the statute ; and in Ex parte Lavirmae, 5 Binney, 304, it was held 
that the act of Assembly did not obhge the court to grant a kabeaa corpia 
where the case had already been heard upon the same evidence by another 
court. Without going into an examination of the numerous cases where 
the writ has been allowed, I believe it can he safely afSnued that the denial 
of the writ in a case lite the present is without a precedent, and contrary 
to the uniform practice of the bench, and against the universal undETstand- 
ing of the profession and the people ; but what is worse still, it appears to 
me to be in direct violaUon of the law itself. 

It may be said that the law never requires a useless thing to be done. 
Grant it. But how can it be determined to be useless until the case is 
heard ? Whether there is ground for the writ is to be determined accord- 
ing to law, and the law requires that the determination should follow, not 
precede the return. 

A« application was made to the chief justice of this court for a writ ot 
Aitieaj corpas previous to the application now being considered. The writ 
was refused, and it was stated in the opinion that the counsel for the peti- 
tioner waived the right to the writ, or did not desire it to be issued, if the 
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had the writ been awarded, iind the case heard, and the disolini^c lefuaed, 
it wmild not bo within the decision iu Ex parts Laiorcnce, for there the 



upon the elient there, vpoiild not affect bira here. 

Now, while I BTer that the writ of Iiabeos coijitis, ad siitjiciendioa, is a 
writ of riglit, I do not wish to be understood that it should issue as a 
matter of course. Undoubtedly the petition must be in due foim, and it 
must show upon its face that the petitioner is entitled to relief. It may 
be refuSEd if, upon the application itself, it appears that, if admitted to be 
true, the applicant is not entitled to relief ; but where, as in the ease before 
us, the petition alleges an illegal restraint of the petitioner's liberty, under 
an order from a judge beyond his jurisdiction, me are bound in the first 
place to take the allegation as true ; and so taiing it, a probable cause is 
made out, and there is no longer a discretionary power to refuse the writ. 
Whether the allegation of the want of jurisdiction is true or not, is deter- 
minable only wpon the return of the writ. 

If one baa averred in his petition what, if true, would afford him relief, 
it is his constitutional right to be present when the truth of his allegations 
is inquired into ; and it is also his undoubted right, under our hdbeai cor- 
pus act, to establish his allegations by eridence to be introduced and heaid 
upon the return of the writ. To deny hitn the writ is virtually to condemn 
him unheard ; and as I can see nothing in this case which requires at our 
hands an extraordinary resistance against the prayer of the petitioner to 
show that his imprisonment ia illegal, that he is deprived of his liberty 
without due eourse of law. I am in favor of tieating him as like eases have 
nnifotmly been treated in this eommonwBalth, by awarding the writ of 
haheaa cqrpus, and reserving the inquiry as to his r^ht to be discharged 
until the return of the writ ; but as a majority of my brethren have come 
lo a different conclusion, we must inquire next into the right of the appli- 
cant to be discharged as the case is now pressnted. 

I suppose it to be undoubted law that in a case where a court acting 
beyond its jurisdiction has committed a person to prison, the prisonei', 
under our hiJieas corpus act, is entitled to his discharge, and that it makes 
no diilerence whether the court thus franscendii^ its jurisdietion assumes 
to act as a court of the Union or of the commonwealth. If a principle, 
apparently so just and clear, needs for its support adjudicated cases, tefer- 
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encB can be hnd to Wise v. Withers, 3 Ctonoh, 331 ; I Petera, Condonaed 
itep. 552 ; Sose t. Hinehj, i Cranch, 241, 268 ; Den t. Harden, 1 Paine, 
fiep. 85, 68 and 59 ; 3 Cranch, 448 ; BoUman v. Sioartout, i Cranch, 75 ; 
Ketirnej's case, 7 Wheaton, 35 ; Kemp V. Kennedy, 1 Pelecs, C. C. Hep. 30 ; 
Wiekea v. CoM, 3 Har. and J. 42 ; Grijitk v. Fnaier, S Cranch, 9 ; Cmn, 
V. Smith, Sup. Court Penn., 1 Wharton D^est, 321 ; Com. ex relatioae 
LocMngton y. The Jailer, Ac, Sup, Court manuscript, 1814, Wharton's Di- 
gest, ToL i. 321 1 ASiec t. Ward, 8 Mass. 86. 

Some of these cases decide that the act of a couit without jui-iadicticu 
is Toid ; some, that the proper remedy for an imprisonment hy a court 
hating no juriadictton is the writ of habeas eor/ma ; nnd others, that it may 
issue from a state court to discharge a prisoner committed under process 
from a federal court, if it clearly appears that the federal comC had no jaris- 
diotion of the case; altogether, they establish the point that the petitioner 
is entitled to relief, if he is restrained of his liberty by a court acting be- 
yond its juriedictloa. 

Neither do I conceive it to be correct to say that the applicant cannot 
now question the jurisdiction of the judge of the district court because he 
did not challenge it on the hearing. There ore many lights and privileges 
which a party to a judicial controversy may lose if not claimed in due time, 
but not ED the question of jurisdiction ; this cannot be given by express 
consent, much less will acquiescence for a timevtaive an oligeclion to it. 
(See U. S, Digest, vol. i. p. 639, PI. 62, and cases there cited.) It would 
be a harsh rule to apply to one who is in prison " without bail or main- 
prize," that his omission to speak on the first opportunity forever closed 
his mouth from denyb^ the power of the court to deprive him of his lib- 
erty. I deny that the law is a trap for the feet of tho unwary. Where 
pei-sbnal liberty is concerned, it is a shield for the protection of the citizen, 
and it will answer his call even if made after the prison door has been 

If, then, the want of jurisdiction is fatal, and the inquiry as to its es- 

Had the judge of the district court for the eastern district of the United 

Williamson, npon the petition of John H. Wheeler ? The power of that 
court to coromit for a contempt is not denied, and I understand it to be 
conceded as a gencrnl rule by the petitioner's counsel, tliat one court will 

jurisdiction; bat if the conrt has no authority to issue the writ, the res- 
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ATOuld not authorize his puiiishnient foe contempt. 

The first position which I shall talte in considering the question of jioia- 
diction, is that the courts of the United States have no power to award tlie 
writ of habeas corpus escept such as is given to them hy the acts of CongresB. 

" Courts which originate in the coiaiuon law possess a jurisdiction which 
must be regulated by tie common law ; tut the courts whioli are created bj 
written law, and whose jurisdiction is defined by written law, cannot trans- 
cend their juriBdictioQ. The power to award the writ hy any of the courts 
of the United States must begiren hy written law." Ex parte, Sttartout, 
i Cranch, 75. Bs parte Barre, 2 Howard, 6S. The power of the United 
States to issue writs of habeas carpus is derived either lirom the fourteenth 
section of the act of 24th September, 1789, or from the scTontli section oE 
theactofMarclia, 1833. 

The section (him the act of 1789 pro-iidea that "all the courts of the 
United States may bsue writs of scire facias, habeas eoryBB, and all other 
ivrits not especially provided for by statute, which may be necessary for the 
exercise of their respective jurisdictions, and agreeable to the principles and 
nsages of law. And dther of the justices of the supreme court, as well as 
the judges of the disttiot courts, may grant writs of Jiabeas, tor tbe pur- 
pose of inquity into the catBe of commitment ; but writs of habeas corpus 
shallin no case eittend to prisoners in jail, nnless they ate in custody under 
orby color of the authority of the United States, or are committed tor trial 

testify." The seventh section of the act of 23 March, 1833, authorizes 
" either of the justices of the supreme court, or judge of any district 
court of the United States, in addiHon, to the authority already confeited 
by law, to grant writs of habeas carpus in all cases of a prisoner or prisoners 
in jail or confinement, where he or they shall be committed or confined on 
or by authority of law, for any ftet done, or omitted to be done, in pursuance 
of a law of the UnilBd States, or any order, process, or decree of any judge 
or court thereof, any thing in any act of Congress to the contrary notwith- 
standing." 

Now, unless the writ ot habeas corpus issued by the judge of the district 
court was necessary for the exercise of the jurisdiction of the said court, or 
was to inquire into a commitment ander, or by color of the anthority of the 
United States, or Co relieve some one imprisoned for an act done, or omitted 
to be done, in putsaance of a law of the United Stales, the district court 
had no power to issna it, and a commitment for contempt in refusing to 
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we are imperatively required to set oside. 

It cannot be pretended that tjie writ mis oithec asked for or granted to 
inquire into any oommilment made under or by color of the authority of 
the United Siatea, or to reliBVO from imprisonment for Ein act done or 
omitted to be done in pDrauance of a law of the United States, and therc- 

essarj for the exeroinie of any juriadictton given to the district court of the 
United States tor the eastern district of Pennaylvanla. 

This brings us to the question of the juriadittion of the courts of the 
United States, and more partioulariy that of the district court. And here, 
without desiring, or intending to discusa at large the nature and powers of 
the federal goTernraent, it is proper to repeat what has heen so often said, 
and what has never been denied, that it is a eo>emmeiit of enumerated 
powers, del^ated to it by the several States, or the people thereof, without 
capacity to enlarge or eitend the powers so delegated and enumerated, and 
that its courts of jostica are courts of limited jurisdiction, deriving their 
authority from the conaritution of the United Slates, and the acts of Con- 
gress under the constitution. Let us see what judicial power was given by 
the people to tlie Federal government, for that alone can bo rightly Bser- 

" llie judicial power- " (says tho second section of the third article) ■' shall 
e:ctend to all cases in law and equity aiising under this constitvition, the 
laws of the United States, and treaties made, or which shall be made tinder 
their authority, to all cases affecling embassadors, other public ministers 
and consuls, to all oases of admiralty and maritime jurisdiction, to contro- 
versies to which the United States shall be a party, to controversies between 
two or more States, between a State and citizen of another State, between 
citizens of different States, between citizens of the same State, claiming 
lands under grants of different States, and between a State, or the citizen 
thei-eof, and foreign States, citizens or subjects." 

The amendments subsequently made to this article have no bearing upon 
the question under consideration, nor is it necessary to ejiaminc the various 
acts of Congress conferring jurisdiction upon the courts of tiie United 
States, for no act of Congress can be fonnd extending the jurisdiction 
beyond what is given by the oonaljintion, ao far aa relates to the question 
we are now considering. And if such an act should be passed it would he 
in direct conflict with the tenth amended article of the constitution, which 
declares that " the powers not delegated to the United States by the con- 
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respectively, or to the people." 

It this C3.ee can bo brought within the Judicial power of the courts of the 
United States, it must be either — 

Ist. Because it arises under the Constitution or the laws of the United 
States. 

Or, 2d. Because it is a controtersy between citizens of different States, 
for it is Tery plain that there is no other clause in the Constitution which, 
by the most latitudinarian construction, could be made to include it. 

Did it aiiae under the Constitution or the lawa of the United States ? In 
order to gire a satisfactory answer to this question, it is necessary to see 
what the case was. 

If we confine oursehes strictly to the record from the district court, we 
learn &om ii that, on the ISth day of July last, Jolin H. Whedei presented 
hia peUtion to the Hon. 3. K. Kane, judge of the district eourt tor the east- 
em district of Pennsylvania, setting forth that he was the owner of tliree 
persona held to service or labor by the laws of the State of Virginia ; such 
persons being respectively named Jane, aged about thuty-five years, Daniel, 
aged about twelve years, and Isaiah, aged about seven years, persons of 
color ; and that they were detuned from Mb possession by Paasroore Wil- 
liamson, but not for any criminal or supgosed criminal matter. In accord- 
ance with the prayer of the petition, a writ of habeas eorpua was awarded, 
commandii^ Passmore Williamson to brii^ the bodies of the said Jane, 
Daniel, and Isaiah, before the judge of the district court, forthwith. To 
this writ, Passmore Williamson made a return, verified by his afflrroation, 
that the said Jane, Daniel, and Isaiah, nor either of them, were at the time 
of the issuing of the writ, nor at the time of the return, nor at any other 
time, in the custody, power, or possession of, nor confined, nor restrained 
their liberty by him ; and that, therefore, he could not produce the bodies 
as he was commanded. 

This tetura was made on the 20th day of July, A. D. 1855. "Where- 
upon, aflerwatds, to wit; On the 27th day of July, A. D. 1865, (says the 
record,) the counsel for the several parties having been heard, and the said 
return having been duly considered, it is ordered and adjudged by the conrt 
that the said Passmore Williamson be committed to the cnatody of the 
marshal, without bail or mainprise, as for a contempt in refusing to make 

instance of Mr. John H. Wheeler." 

8nch la the record. If on*, while I am willing to admit that the want of 
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jutiBdietian should be made clear, I deny that in a oaae under out habeas 
corpus act the party a-verring waoi of juriBdiction cannot go behind the 

ia a mixed question of law and fact. It is the province of fact to ascertain 
what the case is, and of law to determine whether the jnrisdicKon attaches 
to the case so ascertained. " And " says the second section of our act of 1786, 
"that the said judge or justice may, aeeording to the intent and mean- 
ing of this act, be enabled, hy investigadug the truth of the circumstances 
of the case, to determine whether, aecotding tfl law, the said prisoner ought 
to he hailed, remanded, or diachaiged, the return may, before ot after it is 
filed, by leave of the said judge or justice, be amended, and also suggestions 

This proviBioa applies to cases of ooromitment or detfdnet for any ciim- 
inal or Bupposed criminal matter, bnt the fourlcenlh section, which applies 
to cases of roBtraint of liberty "under any color or pretence whatever," 
provides that " the court, judge, or justice, before whom the party so con- 
fined or rcsWained sliaU be brought, shall, after the return made, proceed in 
the same manner as is hereinbefore preaeribed, to examine into the facts 
relating to the case, and into the cause of such conRnement or restraint, 
and thereupon either baO, remand, or discharge the party so brought, as to 
justice shall appertain." 

The right and duty of the supreme court of a Stale to protect a citizen 
thereof from imprisonment by n judge of a United Stales coOrt having no 
jurisdiction over the cause of complaint, is so manifest and so essentially 
necessary under our dual system of government, that I cannot believe that 
this right will ever be abandoned ot the duty avoided; but, if we concede, 
what appears to be the law of the later cases in the Federal courts, that 
the jurisdiction need not appear affirmatively, and add to it that the want 
of jurisdiolion shall not be proved by evidence outside of the record, we do 
virtually deny to the people ot the State the tight to question the validity 
of an order by a Federal judge consigning them to the walls of a prison 
" without bail or mainprize." 

■What a mockery to say to one restrained of his hTierty, "True, if the 
jndge ot eoiut ander whose order you are in prison acted without jurisdic- 
tion, you ate entitled to be discharged, but the burden ia upon you to show 
that there was no jurisdiction, and in showing this we will not permit yon 
to go beyond the record made up by thepai'ty against whom you complain! " 

to establish the truth of tlie facts set forth in his petition, so far as they 
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re bound before the return to 
jd eo taking them, the caee is 

John H. Wlieeler volnntarily brought into the State of Pennsyltnnia 
three persons of color, held by him in the State of Virginia aa slaves, nith 
iho intention of paseing through this State. While on board of a steam- 
boat near Walnut Street nharf, in the city of Philadelphia, the petitioner, 
Passmore WilliHinson, informed the mother that nhe was free by the lan-s 
of PennsyWania, who, in the language of the petition, "expressed her 
deiare to have her freedom; and finally, with her children, left the boat 
of her own free will anil accord, and mthout coercion or compnlsion of any 
kind i and haTlng seen her in possession of her liberty with her children, 
your petitioner (says the petidon) returned to his place of basiness, and 
has never since seen the said Jane, X>aniel, and Isaiah, or either of them, 
nor does he know where they are, nor has he had any connection of any 
kind with the mihject." 

One owning slaves in a slave State voluntarily brii^ them into a IVee 
State, with the intention of passing through the free State. While there, 
upon being told that they are fi'ee, the slaves leave their master. Can a 
judge of the district court of the United States compel their restoratiou 
through the roedium of a writ of iaions corpus directed to the person by 
whom they were infoimed of their freedom ; Or, in other words, is it a 
case arising under the constitution and laws of the United States F 

What articla or section of the constitution has any bearing upon the 
right of a master to pass through a free State with his slave or slaves i Or, 
when hiis Conetcss ever attempted to legislate upon this qaoslion ? I most 
imhesitatingly aver that neither in the constitution of the United States 
nor in the acts of Congress can there be found a sentence which has any 
elTeet upon this question whatever. It is a qnesUon to be decided by the 
law of the State where the person is for the lime being, and that law must 
be determined by the jn%ea of the State, who have sworn to support the 
constitntion of the State as well as that of the United Stiitas — an oath 
which is never taken by a Federal judge. 

Upon this question of jurisdiction it is wholly immaterial whether by the 
law of Pennsylvania a slaveholder has or has not the right of passing 
through onr Slate with his slaves. If he has the right, it is not in virtue 
of the constitution or laws of the United States, but by the kw of the State, 
and if no such right exists, it is because the State law has forbidden it, or 
has failed to recognize it. It is for the State alone to legislate upon this 
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Bubjeet, and there is no power on earth to call lioi- to an account for her 

If thia case, by nay reasonable eonstruction, he brouglit stithm tlie terms 
of the third clause of the second section of aitiole four of the oonstitntion 
of the United States, jurisdiction might be clMined for the federal courts, 
as then iC would be a case arising under the conaUtution of the United 
Shttea, although I believe the writ of Mbms eoipvs is no pait of the ma- 
chinery designed by Congress for the rendition of fugitives IVom lahov. 

" No person (says the clause above mentioned) held to SErvice or labor 
in ona State under the laws thereof escaping into another shall, in conse- 
quence of any law or legnlaCion therein, be discharged Itora such service 
or labor, bat shall be delivered up on claim of the party to whom sach 
BervicB or labor may be due." .By reference to the debatea in the conven- 
tion, it will be seen that this clause was inseited at the request of delegates 
from southern states, and on the declaration that in the alraeiice of a con- 
stitutional provision the right of reclamation would not exist nnleaa given 
by state anthocity. If it had been intended to cover the right of transit, 
words would have baen used evidencing such intention. Happily there >s 
no contrariety in the construction which has been placed upon this clause 
in the constitution. No judge has ever ao manifestly disregarded its plidn 
and unequivocal language as to hold that it applies to a slave voluntarily 
brought into a free State by his master. On the contrary, there ia abund- 
ant anthority that such a case is not within either the letter or the spirit 
of the constitutional provision for the rendition of fugitives from labor. 
Said Mr. Jnatice Waahinglon, Ex paHo Simnunui, S W. C. C. Reports, 396 : 
— " The slave in this ease having been voluntarily brought by his master 
into thia State, I have no cognizance of the ease, so far as respects this 
application, and the master most abide by the lawa of thia State, so far as 
they.may affect his right. If the jsan claimed as a slave be not entitled to 
his freedom under the laws of this State, the master must pursue such rem- 
. edy for his recovery as the laws of the State have provided for him." 
■ In Jones v. Vaiizandt, S Howard, 329, Mr. Justice Woodbury uses lan- 
guage eqnally expressive; "But the. power' ot national law," said that 

of a foreign government is rather an act of comity than strict right, and 
henoe as property in persons might not thus be recognized in some of the 
states in the Union, and its reclamation not be allowed through either 
courtesy or right, this clause ivas undoubtedly introduced into the constitu- 
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which did not pei'inif snoh proporty, and which otherwiae might often be 
depdved of it entirely b; its merely crossing the line of an adjoining state; 
this was thought to be too harah a doctrine in respect to any title to 
ptopectj of a friendly neighbor, not bronght nor placed in another state 
nnder state laws by the owner himself, bnt escaping there ngmnst his con- 
sent, and often forthnith pucsued in oider to be reclaimed." 

Other authotitiea might be qnoted to Ihe same effect, bat it ia Unneces- 
sary, for If it be not clear that one Toluntarily brought into a state is not 
a fugitive, no judicial language can evec make him so. Will we then, for the 
aake of sustaining this Jurisdiction, presume that these slavea of Mr. 
WheeleF escaped from Virginia int» Pennsylvania, when no such allegation 
was made in his petition, when it is expressly slated in the petition of Mr. 
Williamson, verified by his affirmation, that they were brought here vol- 
untarily by their master, and when this fact is virtually conceded by the 
judge of the district court in his opinion ? Great as is my respect for the 
judicial authorities of the federal government, I cannot consent to stultify 
myself in order to sustain then; unauthoiized judgments, and moro partic- 
nlarly where, as in the case before ui, it would be at the espense of liie 
liberty of a citizen of this commonwealth. 

The only remaining ground upon which this jurisdiction can he claimed, 
is that it was in a controversy between citizens of different states, and I 
shall dismiss this branch of the case simply by affirming — 1, that the pro- 
ceeding by fudieas to/pus is in no legal sense a controversy between private 
parties ; and 2, if it were, to the circnit coort alone is given this jurisdic- 
tion. For the cotreutnese of the first position, I refer to the opinion of Mr. 
Justice Baldwin in Hoboes v. Jennifer, published in the appendix to 14 
Peters, and to that of Judge Betts, of the circuit court of New York, in 
Berry v. Mereeinet al. reported in 5 Howard, 103. And for the second, 
to the nth section of the judiciary act, passed on the 24th of September, 
1789. 

My view of this case had been committed to ivriting before I had seen 
or heard the opmion of the ui^ority of the court. Having heard it hastily 
lead but once, I may mistake its pnrport, bnt if I do not, it places the 
re[\isal of the habeas corpus mainly upon the ground that the conviction 
for contempt was a separate proceeding, and that, as the district court had 
jurisdictiou to punish fbr contempts, we have no power to review ils deci- 
sion. Or, as it appears from the record that the prisoner Is in custody upon 
a conviction for contempt, we are powerless to grant him relief. 

Notwithstanding the numeroiis eases t})at «fe cited to sustain this posi- 
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Hon, it appears to me to be as nOTel as it is dangerous. Everj conrt of 
jnstjce in this country has, in some degree, the power to commit for con- 
tempt. Can it be possible that a eifeen once committed for contempt b 
bejond the hope of relief, even although the reootd shows tliat the alleged 
contempt was not within the power of tha eourt to punish summarily ? 
Suppose tliat the judge of the district court sliould send to prison an editor 
of a newspaper for a contempt of his court in commenttng upon his deci- 
sion in this very case ; would the prisoner he beyond the reach of our writ 
of haieat corpus t If he would, our boasted security of personal liberty is 
in truth an idle boast, and onr conatitotioiiEil guaranties and writs of right 

power esista with any coort or judge, state or federal, and if it is attempted 
to be exercised, there are modes of relief, full and ample, for the cxigoncy 
of the occasion. 

I ha¥o not had cither time at opportunity to examine all of the eases 
dted, but, aa far as I have examined them, they decide this and nothing 
more — that where a court of competent jurisdiction convicts one of a con- 
tempt, another court, without appellate power, will not reexamine the case 
to determine whether a contempt was really committed or not. The history 
of punishments for contempts of courts, and the legisladve action thereon, 
both in our State and Union, in an unmistakable manner teaches, first, th'? 
liability of this power to be abused; and second, the promptness witli 
which its ungHorded use has been followed by legislative restrictions. It 
is no longer an nndeiined, nnlimited power of a star chamber character, to 
be used for the oppression of the citizen at the mere caprice of the judge 
or court, but it has its boundaries so distinctly defined that there is ua 
mistaking the extent to whiclt our tribunals of law may go in punishment 
for tliia offence. 

In the words of the act of Congress of 2d March, 1831, " The power of 
the several courts of the United Slates to issue attachments and inaict 
summary pimiEhinents for contempts of court, shall not be construed to 
extend to any cases except the misbehavior of any person or persons in 
tie presence of said courts, or so near thereto as to obstruct the adminis- 
tration of justice, the misbeliavior of any nl the officers of the said com-ls 
in their official transactions, and the disobedience or resistance by any 
officer of the said courts, party jurors witness or any other person or per- 
sons, to any lavifiii writ, process, order, rule deciee or command of siud 
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a writ of ht^eas corpas, commanding him to produce before tie dietrict 
conrt certain persons cMmed by Mr. Wheeler aa slaves. 'Was it a. lawful 
viric ; Clearly not, it the court had no jurisdiction to issue it ; and that it 
had not 1 lliink is very plain. If it was nnlawful, tlie person to whom it 
was directed was not bound to obey it , and, in the very words of the 
alatiite, the power to punish for contenipt shall not be construed to ex- 
tend lo it." 

Bnt, says the opinion of the majority, he waa convicted of a contempt 
of court, and we will not loolc into the record to seo how the oonternpt 
was commithsd. I answer this b} asscrtins! that you cannot sec tho oon- 
TioUon without seeing the cause 1, the petition; 2, the writ and the 
alias writ of Aaieos corpus ; 3, the return ; and i, the judgment. 

" It is ordered and adjui^Bd by the court that the said Passmore Will- 
iamson be committed to the custody of the marshal without bdl or main- 
prize, aa for a contempt m refusing to make return to the writ of Iiabeta 
corpus heretofore issued against him at the instance of Mr. John H. 
Wheeler." Aa I undeistmd the opinion of a majority of my brethren, as 
soon as we get to the word conleropt the book must be closed, and it be- 
comes instantly sealed as to the residue of the record. To sustain this 
commitment we must, it, seems, first presume, in the very teeth o! the 
admitted fact, that these were runaway slaves ; and second, wo must be 
caraful to read only portions of the record, leat we should find that the 
prisonra- was commitlfld for refusii^ to obey an unlawful writ. 

I cannot forbear the expression of the opmion that the role laid down in 
this case by the majority is fraught with great danger to the most cherished 
rights of the citizens of the State. While in contests involving the right 
of property merely, I presume we may still treat these judgments of tho 
United States courts, in cases not withjn their jurisdiction, as nullities ; 
yet, if a single judge thinla proper to determine that one of out citizens 
has been guilty of contempt, even if such determination had its foundation 
in a case upon which the ju%e had no power to pronounce judgment, and 
was most manifestly in direct violation of a solemn act of the very legisla- 
tive authority that created the conrt over which tiiejn^s presides, it scema 
that such determination is to have all the force and efibct of a judgment 
pronounced by a court of competent jurisdiction, acting within the admiC- 

the aggressions of : 
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land, and this upon the authority of decisions prqnoiineed in cases not at 
all analogous to the one now undei eonsideiation. 1 believe this to be the 
first recorded cose where the supreme coart of a stale has refused the 
prayer of a eiHien for the writ of habeas corpus to inquire mto the legality 
of an imprisonment by a judge ol a federal court for contempt, in refusing 
obedience to a writ void for want of jurisdiction. 

I will conclude by recapitulating the grounds upon wliich I think this 
writ should be awarded. 

1. At common law, and by our statuts of 1785, the writ of haieas corpus 
ad suffitiiendiaa is a writ of right, demandnble whenever a potildon in due 
form asserts what, it true, would enHtle the party to relief. 

2. That an allegation in a petition that the petitioner is restrained of his 
liberty by an oiiJer of a judge or court without jurisdiction, shows such 
probable cause as to leave it no longer discretionary with the court or judge 
to whom application is made whether the writ shall or shall not issue. 

S. That where a person is imprisoned by an order of a judge of the dis- 
■ trict court of the United States for refusing to answer a writ of ftoSena 
cojpH, he is entitled to be disohacged from snoh imprisonment if the judge 
of the district court had no authority to issue the writ. 

4. That the power to issue writs of Hoieas cotyms by the judgea of the 
federal courts is a mere auxiliary poiver, and thai no such wiit can be issued 
by such Judges where the cause of complaint to be remedied by it is beyond 
their jurisdiction. . 

5. That the courts of the federal government are coucls of limited juris- 
diction, derived from the constitution of the United States and the acts of 
Congress under the constitution, and that when the jurisdiction is not given 
hy the constitutinn or by Congress in pursuance of the couftitution, it does 

6. That when it does not appear by the record that the court had juris- 
diction in a proceeding under our haieas corpus act to relieve from an ille- 
gal imprisonment, want of jurisdiction may be established by parole. 

7. That where the inquiry as to the jurisdiction of a court arises upon a 
rnle for a habeas corpus, all the facts set forth in the petition tending to 
show want of jurisdiction are to he considered as tine, unless they contra- 
dict the record. 

8. That where the owner of a slave voluntarily brings his slave from a 
slave to a free State, without any intention of remaining therein, the right 
of the slave to his freedom depends upon the law of the State into which 
he is tiius brought. 
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9. That if a slase so broueht into a ftee State escapes from the custody 
of his master while in said StatB, the right of the mastei- to reclaim him 
is not a question arising under the constitution of the United States or the 
laws thereof; a judge of the Uaited Slates cannot issue o writ of kabeaa 
corpus directed to one who it is alleged iiithholds the possession of t)ie 
slflTB from the master, commanding hirn to produce the body of the slave 

10. That the district court of the United Stat™ foe the eastern district 
of PennsylTania has no jurisdiction because a controversy is between, citi- 
zens of different States, and that a proceeding by Aabeas mrpus Is, in no 
legal sense, a controversy between private parties. 

11. That the power of the several courts of the United States to inflict 
summary punishment for contempt of court in disobeying a writ of the 
eonrt, is enpressly confined to cases of disobedience to "lawful" writs. 

disobeying a writ of habeas eofyus, which writ the court have no jurisdiction 
to issue, the oonviotion is corant aim jwlice, and void. 

For these reasons I do raoat respectfully, but most earnesUy, dissent from 
the jodgmeat of the majority of my brethren refusing the writ applied for. 



Hote Passmore WSUamson vxis JinaUy discharged. 

Previously to the appUcation on ■Williamson's behalf t th p 
court of Pennsylvania, Jane Johnson, the woman who, and h tn n 
were claimed as slaves by Wheeler, had appeared before Judg Cul t 

Now Yotic, and had made an affidavit that the plan of claiming h f ee 
dom and that of her children had originated entirely with h rs If th t t 
was through her means that WUliamson was made acquainted with her 
desire in that behalf; and that all he had done, after coming on board the 
boat, was to assure her and her claimant that she and her children were 
free, to advise her to leave the boat, and to interfere to prevent ^Tieeler 
ftom detidnhig her. The same facts she had afterwards testified to in 
open court in Phikdelphia, ou tlie trial for assault and riot of the colored 
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After tho tnilnre of the npplicatiun to the Eupceme court of Pennsylra- 
niti, certun persona, ind^ant at this rofuanl of jnstioe and at tlie eontiovi- 
atioii of WilEiamson^a false mipriflonmont, but acting wholly judepcndently 
of Win, induced Jane Johnson to present a petition to Judge Ksne, settiDg 
forth all the ahove faets, and praying that na the writ of habeas corpus 
obtained by WheBler ander pretence of doliircrine her from imprisonment 
and detention had heen obtained wiihont her privity or consent, and on 
false pretenees, the writ and all the proceedings under it might be quashed. 
After argumeat upon the question of allowing this petition to be filed, 
Judga Kane delivered a long and very elaborate opinion, embracing three 
principal topics. He began with a Yery elaborate eulogy upon the writ of 
habeas corpus, coming with a very singular grace from a judge who had 
prostituted that writ to so Tile a use, liz. : an attempted kidnapping and 
the false imprisonment for a pretended contempt of the man who had en- 
couraged and assisted Jane Johnson to Tindieate her rights under the laws 
of PennsylTama. Next followed Judge Kane's rersion of his pi-oeoedings 
in committing "Williamson, and an attempt to vindicato himself therein; 
and to which succeeded a very labored efibrt at entorcii^ his favorite doc- 
trine, on which his whole proceeding had been l>ased, that slaveholders 
have i right to transport their slaves through Pennsylvania. 

He refused to receive the petition of Jane Johnson, or to pay any atten- 
tion to its suggestions, on the following grounds : 

" The very name of the person who authenUcates the paper is a stranger 
to any proceeding that is or has been before me. She aska no judicial 
action for herself, and does not profcES to have any right to solicit action 
on behalf of another. On the contrary, her counsel have told me espresBly 
that Mr. Williamson has not sanctioned her application. She has there- 
fore no j(aftfs whatever in this court." 

After the delivery of this opinion a little episode followed, evidently got 
up with a vie%v to relieve Judge Kane from a part of the odium under whieh 
he was laboring, of which episode the following account was given in the 
newspaper reports of the proceeding : — 

" On the conclUMOn of the delivery of this opinion, John Cadwallader, 
{a member of the bar, but not engaged in this ease,) in order to remove a 
false impression from the public mind, said, from his recollection of the 
circumstances attending the commitment of Passtnore Williamson, a 
proposition was made to amend the return to the writ, when Judge Kane 
replied ; — 'I will not receive an amendment now, but will be prepared to 
receive it when the record has been completed.' 
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"No such motion was subsequently made, and the public iinpressioii 
that permission to amend was refused, was not warranted by facta. 

" Judge Kano replied that his (Mr. Cadwalladet'a) impression was cot- 
tect. He had been prepared to receive a supplamentaij- return from Mr. 
Williamson's courisel, but none had been offaed. 

"Mr. Cadwallader su^ested that an addition be mads to the opinion 
of the court, embcadne the temaiks of a member of the bur not engaged 
in the case, and the reply of the judge. He was induced to make tha 
suggestion by the best feeling towards a worthy but mistaken man, hoping 
it might lead to the adoptjon of such a courso as would cad in his lioera- 

" Mr. Cadwallader is to embody the remarks he made, when the judge 
will follow with his aiiEwer, so as to complete the record." * 

Soma days after, <Oet. 26,) Messrs. Gilpin and Meredith, of counsel for 
Williamson, appeiu:ed in Ju%e Kane's coort, and asked leave to read a 
petition from Williamson. This pedtion contained a statement of the facts 
in relation to his connection wiUi the liberation of Jane Johnson and her 
childten, similar to that contdned in his petition, to the supreme conrt of 
Pennsylvania, Appendix No. I. The followii^ nooount of the proceedings 
on this motion is taken from the PkiliMpAia Gaseite : — 

Judge Kane said, 'The court cannot hear an applioaKon from a party 
in contempt, except to absolve liim. I undcrsfamd there is an application, 
by petition, in the name of Passraore Williamson, which is not to relieve 

Mr. Meredith then remarked something in an inaudible tone, and Judge 
Kane said: 'Let us not be misunderstood — I am. not prepared to receive 
an application from Passmore Williamson, who is incarcerated for contempt 
of this court, unless such petition be to relieve himself ftom contempt by 
pnrgaaon. I am of opinion, unless ottierwise mstrueted, that that is an 
independent preliiziinary to any other application from him. 

• If, therefore, the counsel arise to present an application from Mr. 
Williamson, it must be for pargaiion. The counsel do not inform the court 
whether they are here to purge Mr. Williamson from tha contempt. As at 
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Mr. Meredith said there nere two kinds of contempts ; one of petaoTlal 
insult to the bench, with which Passmore Williamson is not concerned ; 
but the contempt consistmg in not making a proper return to the process 

Mt. Meredith then proceeded to argue that such a contempt could be 
pnr^d by making an answer W the court and paying the costs, which he 

Judge Kane said, that up to this moment there has been, on the part 
of the indiTidaai to whom the function of the court has been delegated and 
exercised in this matter, not a single particle of conscious excitement. He 
did not beliere it was in ^e power of the entire press of the United States, 
after he had honestly administered hia duty to the best of bis ability, to 
giie him a pang, or produce one oKdted feeling ; therefore, now is here- 
tofore, he looked upon the question as one that has no feeling on the bench. 

If ho nnderstood the remarks of Mr. Meredith, he meant to say to the 
conrt that Passniote Williamson was desitoiia of testifying now his wiUiag- 
ness to obey the exigencies of the writ of hoieas cotjnis. It so, he had a 
simple, sttaightforward, honorable course to pursue. He has no need of 
' making a narfHtive of facts or arguments of protest ; let him come forward 
into court, declaring that he is willing to obey the writ issued by this 
court ; and when he has done that, in the estimation of the jndge, he la 
pureed of his ooatempt. 

Nothing on his part of personal oSence was evinced to the court; his 
demeanor was entirely respectful ; but he failed to obey the writ which the 
law issued to him ; and when he has obeyed that writ, it will be the duty 
of this court to free him. What is undei'stood by ' purgation ' is not 
simply a mere form of words. It matters not about that, provided lie re- 
ceived, from the party who is in contempt for having disobeyed the process 
of the court, the assurance that he is now prepared to obey sneh process, 
and, until he is prepared to announce his disposition to obey, he could not 
hear him upon any other subject which asserts that the court has erred 
either in point of fact or law, or has exercised a jurisdiction which does 
not belong to it. He siud he would hear the counsel upon the qoestion 
■whether the court can legally liear any other petition than the one of pur- 

The respondent's counsel then proceeded to argno the right of the 
court to hear a petition, other than of purgation, from Passmore Wil- 
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Mr, Meredith aaid ha had found nothing in the authorities, either 
Engliak or Amerioan, where pei-sona mere held gnilty of a contempt in rcs- 
ponding to a writ of habeas corpus unless the return was evasive. He re- 
forrsd to a case in 3 Mason, where, in a return to a writ befocs Judge Story, 
there was clearly an evasion shoivn on the face of the return. 

Under these circumstances. Judge Story deelared that the course of 
practice was to propound interrogatories and compel the respondent to 
diBclOBC more fully. Mr. M. submitted whether it was not proper to subject 
the petitioner in this case to a farther questioning. He could not ilnd in 
English or American hooks any other course. 

Mr. M. supposed that the respondent was committed until he should 
answer interrogatories. Why had they not been propounded in the form 
that the court might think proper to put them ? No case could be shown 
in which a defendant was to be committed for contempt, untU ho pre- 
sented a prayer to have interrogatories propounded to him. How is he to 
answer what has not been filed ? 

According to the books, the defendant may come into court at any time, 
and take advantage of an omiasion to file inteirogatorios within four days. 
IE another view should be taken by the court, he woold then ask that an 
order lie made Ifl show the defendant what he was to do to rid himself of 
the contempt 

Judge Xane said that the defendant could make a declaration, that ho 

Mr. Meredith asked that the com-t make an order submitting certain 
interrogatories, snob as it would deem sufEcient, to the prisoner, the proper 
answers to which would be enough to pui^e him of the contempt. 

The conrt then said, ' In some of the cases mentioned we know that 
the party adjudged to be in contempt submitted himself to intarri^atoiiee, 
either by wriOng or per se. I see no difficulty in the way of the court's 
giying this deoiston in the form of an order. 

' The suggesfion of the counsel now has frequently been intimated by 
the court. The prisoner might at any time, under a proper application, 
have boon before the court. If there was a misunderstanding of the posi- 
tion of the case by the counsel for Mr. Williamson, it is a matter of sincera 
regret to me.' 

Mr. Meredith said he could not find any case of petition that interrog- 
atories should be fled, in any of the English books. 

/!%e jKone. — The gentleman, Mr. Williamson, is now recusant, and 
I often think that forms sometiutea have moaning ; and I cannot interfere 
otherwise than to say as I have said above. 
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Mr, Meredith, — I can enlarge the 
^avB meaning. He ai^ed that the p 
If not filed, the party wa3 entitled to 
'Chancery Practice' of Smith, that t 
prisoned until he shall hsTe properly 
him. 

Mr. "Van Dyke, the district attorne 
was whether a person, in eonteiupt, '. 
So far as Mr. Williamson is concerned, 
of the gentlemen on the other side m 
.adjudication of this court. How fer 
court and purge that contempt ? Ho 

by asking to be permitted to purge liirt 

Mr. Meredith closed the argument, and the proceeding was closett by 
an entry on the part of Judge Kane of the tollowii^ order on the record. 

Thf VxMed States t. WUUamsm. And now, Ooloher the a9th, 1855, the 
court liaTing heard argument upon the motion for leave to read and ilia 
among the records, in this case, a certain paper writing purporting .to be the 
petition of Passmore Williamson, and haling considered thereof, do refuse 
the leave moved for, inaBmuclr as it appears that the said Passmore Wil- 
liamson is now remaining in contempt of this court, and that by the said 
paper writing he doth in no wise make purgation of his said contempt, nor 
doth he thereby pray that he may be permitted to make such purgation ; 
wherefore the said Paaamore WiUiamson hath not at Ibis time a standing 
in this court. 

To the end, however, that the said Passmore WiUiamson may, when 
thereunto minded, the more readily relieve himself of his said contempt, it 
is ordered that whenever by petition, in writing, to bo filed with the clerk, 
Passmore Williamson shall set forth, under his oath or solemn affirmation 
that 'he desires to purge himself of the contempt because of which he is 
now attached, and to that end is willing to make true answers to such 
intercogationa as may be addressed to him by the court, touching the mat- 
ters heretofore legally enquired of by the writ of habeas corpits to him 
directed, at the relation of John H. Wheeler,' then the marshal do bring the 
said Passmore Williamson before the court, if in aesaion, or if the com-t bo 
not in session, then before the jndge at his chambers, to abide the further 
order of the court in his behalf. And it is further ordered that the clerk do 
furnish copies of this order to the said Passmore Williamson, and to the 
attorney of the United Slates, and to the marshal. 
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